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ance and recovery of good human relationships should be sought after.
Qing was a factor which modified too stringent application of /Z and fa.

Qing and Ii were referred to very often in combined form as gingli
{8 or zhungingzhuoli ¥{HEIE (through deliberation of ging and ).
qingli, which might be rendered as common sense of equity in the Chinese
style, was the most important source of law in civil and minor offence
cases. It would be misleading, however, to say that fa, i. e., governmental
written law was “despised”. The latter was accepted as a partial formu-
larization of the precepts of gingli, and should be consulted and interpr-
eted as such.

We cannot estimate /Z ji (rites) as an important source of law. They
were referred to rather rarely and conceded priority to fa and gingli in
force and effect.

Local customs should not be enumerated among the sources of law
according to my findings from the source materials. Certainly, diligent
local officials endeavoured to be well informed of usages of the inhabitants
under their jurisdiction. They did, however, not in order to extract
therefrom any positive norm which should rule their judgements but to
meet the requirements of the general principle renging or gingli.

All in all, positive —statutory, precedential or customary— rules were
very scarce; non-positive equity was preponderant. That well matches
with the nature of the procedure itself. The magistrate acted not so much
like an umpire in a game as like parents who would settle disputes among

children through persuasion. He did not need any articulate body of rules.

THE CHANGES IN PENALTIES IN THE MONGOL LAW

SHIMADA Masao

The work ‘“The development process of the old penal law in East
Asia and its indemnity system (Busse)”, (Higashi-Ajia kokeih6d no hattatsu-
katei to baishosei (base) 7 v 7 HEE DEERE & BEEH (7 —x), in:
Studies in the history of Chinese penal law, Chagoku héseishi kenkys;
keihé hERBEFIFEPZ - FEE) by Niida Noboru {3 HMEE maintains that

the Mongol penal system evolved in response to the formation and growth
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of governmental authority. It progressed from revenge to indemnity,
from a fixation of indemnity payments to fines, and finally towards a
real penalty system. This work also advocates that the course of devel-
opment is not an exception to the general development process of penal
laws which is common to all peoples.

In contrast this paper reexamines Niida’s theory by graphing the
differences and the process of change of the penalties based on the type,
the materialization and the mode of the crime, that is, based on different
circumstances of the crime. The paper refers to Mongol law dictionaries
from the 17 th century on and to the regulations of old Mongol precedents
of the Qing period.

It holds that in this process, indemnities and fines do not necessarily
stand in a vertical relationship, but they seem to have an horizontal
coexistence. This relationship and especially the change towards a real
penal system do not evolve innately, but they emerge from outer pressures.
This study searches the origins for the latter pressures in the changes
of the Qing Mongolian policies. Primarily it opposes Niida’s theory,
which considered the changes in Mongol penal law as confirming to the
general development. It presents this case as an example where it may
be better in the present stage of our knowledge to trace the legal changes
of individual peoples, based on actual cases, rather than presuming a

priori that the history of penal law development is universal.



