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ON PERMISSION OF BY-PASSING THE COURT OF
JURISDICTION FROM THE END OF THE NORTHERN
SONG THROUGH THE SOUTHERN SONG DYNASTIES

AOKI Atsushi

Yue-su #&F, by-passing the court of proper jurisdiction, or to file a
charge directly with a higher court without authorization thus by-passing
the lower courts, had been forbidden in the Tang Code and after. But
only in the Song, permission of the by-passing was often found in laws.
When the staffs of the government office (Ya-men #jf"]) were responsible,
ordinary people were allowed to go directly to the upper court. Why did
this exception exist in this period ? Some scholars thought that the dynasty
tried to protect ordinary people from local elites (Hao-min ZR), but this
argument cannot explain the fact that the principle of the Song jurisdiction
system was still forbidding the by-passing, and that after the Yuan dynasty
seemed to be no regulations similar to this.

Out of proper analysis of Qing-yuan tiao-fa shi-let BEICIEEESE,
it is found that the regulations of permission were closely bound up
with the ya-men staffs’ act and were not meaningless. By this, the
clerks and services were equally put on the side of persecutor, and the
“popular houses” were the victims. Another interesting point is that in
the Song these regulations really worked in the societies. It was reported
that bad people used this law and caused the troubles, and not a few
writers described that bad and strong people attacked the ya-mens for the
reasons similar to Qing-yuan tiao-fa shi-lei.

The reason why only in these periods these phenomena existed is that
the Song government believed that they could control social conflict by
themselves by law. In the contrary, the Ming and Qing stepped back to
the principle of the Tang codes, which represented hierarchical order and
were more distant from the actual relationship between the ya-mens and
society. In the times of The Emperor Xiao-zong #7555, Dao-xue EZ
scholars like Ye Shi %5 criticized this legal trend of the Song.  The

reason of existence of the regulations should not be explained by the



dynasty’s attitude to protect the commoner, but by the legal system itself.

THE STANDARDIZATION OF THE INTERPRETATION
AND APPLICATION OF THE MING CODE B

TANII Yoko

From the end of 15th to the early 16th century, the government of the
Ming dynasty set up the procedures which controlled its judicial organs
more strictly.  That is, judgements of the local tribunals began to be
regularly reviewed by the higher levels of government and the supervisors.
However, mere procedures cannot guarantee effective control. In this
paper, I have clarified the process by which the judicial review system
came to be effective, concentrating on the problem how the criteria for
judgement (especially the interpretation and application of the Ming
Code) had been standardized. For existence of such standard criteria is
prerequisite for any efficient review.

On analysis of a certain amount of official documents, it turns out that
judicial officials in the 16th century were generally at an extremely low
level of knowledge about criteria for judgement. But on examination of
the arguments of officials at the time, it proves that the enforcement of
judicial review by the supervisors caused the standardization of criteria.
Thereafter the understanding of necessity for standardized criteria had
penetrated through the officialdom, and the officials began to establish clear
criteria and to inform each judicial official well with more effort. These
facts show that the control on the judicial organs under the Ming dynasty
had developed in higher efficiency from the mid-16th century.



