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1R Frim(Whgto B i)

71— VAR ZE O LR ELEESE (2 K 2 BijfiR & & FZ8 45 [Base Erosion
and Profit Shifting] (LT TBEPS) &\ 95, ) ~OXfHriEiE L LT, KT
NI (fair), HLAXH(modern) 72 [EISFRBL > A 7 A D7D O BG4 L FABLBURIZ D
W T OEBERIB TR D EGR Tl TN D,

BEPS I, 201246 AlCAF v a - o AN RATEMESIN/ZG20H I > T
FIRETR AL S 412, 2013 4 2 H IT#R 3 1 /) BRFE A [ Organization for Economic Co-
operation and Development](VL . TOECD] &£V 95, ) 233KE L7= BEPS (24
T HEIRDHT IS T ITBWCEARRRBEA A - Bk S %3, 2013
FoORHICuYT « By FTAT VT TSN G20 92 v R THRREN
7z TBEPS ATEIGHE | (ZIEWKIFHEE OB THONT b D TH D4, £ Dl
2. 2015410 A2 OECD e H 2 Az L, 20154 11 HIZ b=z« 7

Y2017 7H 7 HEO8 HIZ KA Y « N7y THES L G20 V2 v R Tl BINE
SO [EEMRBLOW ] EamoBE AN 280 T, e, HRHETAE, B
7RERERBLS AT LD T2 O OB ZFET, RS ROMBLBUERIC O\ T O ERRA /) 2 K
W5, Foxik, TBURIRE EFGSBELBEPS)] Xy 7 —YOEMICH &HiEx =23 v b
L, 2 ToMET kI EEOMEA ) ~OSINELEhT 5, ) MBI E LT
2o
http://www.mofa.go.jp/mofaj/files/000271331.pdf
220126 H18 HEWN19 HIZAF v « B ABRATHMEEINTZ G0V I > FTiH, B
MES D 48 1B\ T, TFx i, IR E L FIRBIR L P SR EERZ R L. 200
281} 5 OECD Ok h DIE¥( AL E2F > T 7+ u—45%, | OMEEIRFR)E LTV 5D,
http://www.mofa.go.jp/mofaj/gaiko/g20/loscabos2012/declaration j.html

70k, ZOREATIL, Base Erosion & [FTfHR A KR L, BIEFH I TWD THL
IR RSB E TV 5,
3 BEPS (ZB89 % BLIR /#7132 FE(Addressing Base Erosion and Profit Shifting.) i, 71—/
JUARZE DR FHRIFLBLRLEE S 1 X DR B — 228 & RIS HRIZ L 0 B E OB A L,
RREIRE) E AR ORSOT NN T a0 — IV EEOEDFRIL T~ EL 52T\ D &
SHTLTWA, F7-, BUTOERBGREBL—/LR, Za— L B3 2AET VOIS %
JETETWARNE LT, MR BIRRESRZ BT & & b, Bl —1 odE
EWREEIC R D . BORMIBLE D O E L BRUWFERZ AAH L TW D & REIZIR D BT
=V DYFEEAT I RE L DIREEITo> TV D,
http://www.oecd.org/tax/addressing-base-erosion-and-profit-shifting-9789264192744-en.htm
* BEPS 1T#i#HH (Action Plan on Base Erosion and Profit Shifting.) i, LA T 15 HH 2%
HRFHEBEORF 2T LTV 5, (1)EFREOMRB EOBE~OXL, QA 7Y v
R« I 2=y FHEIRD ONRO Db, Q)IMNE A ERH o8 b, ()R] 1R RV
—b, O)AEBHI~OXPL, (O FBLGKI OB AL, (7E AR (PE)REE D N 2 [k
DIk, @)V B (DEFEE), OBEMEHHQ Y 27 LEA), (10)BiElik
Bl DL D FLBAEEED ATREVEDS B LS. (11)BEPS DOEUSE « SR IR DM 5L D3
B (12)FBHIBHAREIEE, (13RI B O SCEAL O BT, (14)FH B ik D% Fry 32
it (15)Z 1 M E O B%S,
https://www.oecd.org/ctp/BEPSActionPlan.pdf




VANV TRMBEESNZ G202y MIBWT, BEPS 72y =7 DO FTRE
ENTHEO R r—=UNLEESNTWDS, ZoH T, BiaMEHH I 5
RofEmEEL LTk, 1T7EEE 8, 9 KTN 10 124% D TR Bl & hfEaiE
D—% ) KOITEhEHE 13 126525 [RBEAAMRS SCEAL L OVE RIS E S fR D 1 A
A NNFEE ST, HIESIESE R D EVE M T TV 50,

BEPS ~OxffifiE [RBinffigim] & A& 0—Ey MEFETIL, BEE
PERS 2% 2 FTASAR PR HE DA Z W TR LTV 5,

FTAAR I PEZRHE T, KRENCER T, 1986 FERLHIAETEIC X 0 NER AL 482
FERELTEAINEZLOT, HHFIETOEmEY RE LT, ERMLES
(ZH 1T DFFEBR R OE SEIREN > O AlE S A7 BT PE O AR 23 A= A HH B )
W DESNADBERZ B IET D T2 D OB — IV Th 57, FristHIcHEEEME Tl
Bz X, AMEFSAICB O TERERL A ]IET 52O T 2 Bl Bz L
TR O S G IE DM, BB IEICIRD v A YU T ¢ B RE LTI &
DRI TS THM L 7ZGA S, BIEEEOME I X 250 i MG L TF
BWZ A YT 4 D51 E BT 2TV, SAEFSICBT DSt OB E E
NHAIENABRe A YL T 4 ZEINTEDLET2HDOTHD, KETIE,
TANT RRT )V Y aFORRBUE « HIZFTET 240 E T St~
B PE e R IE T EMETFE T D HHIC BV T, BIRE EOBEMKC A YL
T4 EBRSEE L, BRI > THEFSHOFTE LIS & T, @il 2

S20154E 11 H 15 ARV 16 HIZ hva « 7 v TR S 72 G20 X » FTIE, &
M2 2=rD 15128\ T, MHRBMTAIER, 7o, BIRMZREERBLY AT A% #
T %72, Fexld, RO G20/0ECD BiliiR & - Flig#iis (BEPS) 'my =2 hd
FTCRESNTHEEDO Ny r—T 5T 5, | NVEEIRGR)E LTW5,
http://www.mofa.go.jp/mofaj/ecm/ec/page4 001553.html
6 BEPS Sy £ ClE, fTEIRHE 8, 9 TN 10 (22T [FBfisfiAs Bl & A& o —
#(Aligning Transfer Pricing Outcomes with Value Creation) |, {TEIFHH] 13 {22\ T [FBiAA0
FESCEAL K ONE R S 2R D H A #2 A (Guidance on Transfer Pricing Documentation and
Country by Country Reporting)] & 87 5 G FN AR S, OITENFHEIZ OV T
I BATEEIE OFE & [ — DA FORMEREENAR SN TN D,
http://www.oecd.org/ctp/beps-2015-final-reports.htm

BEPS 1TEiRHHENZ BT Dakimls WV Cid, AHE T, FILEE " TBEPS {TEIFHEIZ DU
T FBLRIFZE 796 5 ( H AFLBUIFZEH22)2016 45 2 ., HHFE " [BEPS #ifiE L Z D
o MR - JREE) MOWMBAFRRSEESE BEPS Yoy =2 ofiZE] H TFIEERE
Vol.36No. 2([EER BT FE2)2016 4 2 H 22,
71986 EBLHIUCETE TIR, NEDR AL 482 SRICHEEE PEOREW ST E MR 2B D 5 7
PRI PE IR IR T 2 PTG L FHIG LR T AUE R W E T2 a4 BML Ty | &
SRIENT, PTASFRICPEREYE ST A — R =) e A Y LT ¢ FREEMEEN TV D,




FRBLE - MU~ T D BLEEE ST O TI Y | ISR R Y TR B[R] 58
~ORPHEE L L TCEASRTWD

AT SRR FEVE O i, #m@%%gﬁ IZFEYS L7 WR Y | B & FED
IR D AHMI ORI S X | MG EICRBE T REEOSBEICHILT 5 b
DETHI-H, EREEIRDL A TLT IZOWTEMAHE AR 5 = &
Lo TNA,

TEMPIFHEE O BT, AME 2T ER B it G b 3E 0O 5 3R 3% O
KHEZZ IR OISR EMFIIR R 2 BET DRI L EE TOMGEC LV | SE
DAEOFRAKAEEFE L, iz BBl BiF i 2 S E -2 4E Tl < Blath
NFRBSED 2 LICE Y BEEEMEOFHRN AL BE e A LT o
ELTHASARIN ST BEI T TETND

F 7. BEPSIZHT 2 BIPEPER S ITLR Dafim Cld. BIEEPEDHFE 2L
T EIEEE TR T DAMERH RO BT ) O AlE S 7 B E Ol i 72
T, FEERSICLDIH LV E VR AETT ILOMBEN S AITE S - il
IZONWT Y, BRI EZ AN TREEE LS LT TH 2 ENTE, R
F o THHlAEL 56 D & L TRBIEAMIERLH Ox5R & L TafEmIZEIRY AT Z
EE LTINS
BEPS fcfiiis 5 CO@ER R ER A AR ISP SIS EZBH L, #ilE
Flik 2 AT G BE OMES FEANTIEI L2 &0 0 FIERBEZITV, SMET
SAFICB T 2P0 EEN LA SN Bl e A Y LT 412DV TA
FHUTHSANEU T 23BLAITH) 2 & L5 &, BEEMEBGICBIT 2 HIFE
PERCABRNE PEIZ HAD DR VIR D EERF OB Sy 2 FERAICHRIA SEIETE
LAREMEE 7D L, EHEEA 3 RBLRE LR DL EME & OVl FTRE M A 242 % W EE
HERHDHEDEEZEZHILTWND

8 TR BLH] & ATEAE O —By #HEFITHD X BUE S 4172 OECD Transfer Pricing
Guidelines for Multinational Enterprises and Tax Administrations, 2017(LL T 57 OECD B ik
HARTAL] LWnH, ) = RT7T7 66 Tld, BEEEDCRKTEET %A, THEE
BrE] & O HEERIX, ATBEESEMEE T3 <, MEEE AT 2124720 A X
BT 5 2 &N TE, TR 2RI COFERIEE MG [l B W Tk, £ O IR
FRIZ R > TRl AE T 2 b DEFT 2L EZBEML TS, &L, HIICEREED DD
TIE<, AEELSMEEOMES L LT, AEMNICIA LD LSRN TE
. BB OX R &3 5 BIREPEDO R ZHM 2 IR T\ 5, 7ok, B OECD Bkl
AL RTA 2 ORARGERLIL, EBTICEEREEE L LTS,
https://www.nta.go.jp/sonota/kokusai/beps/pdf/8-10.pdf




Z D7, OECD TiX, AR ED B HIZIBW T, SHliPEIZ DUV TEE
i R 84 72 E 2 & £ [ Hard-to-Value Intangibles : HTVI| & €5 L, 1 H % s b3
LI DFEmMTON TS, BARRICIE, PRSI E O R E &
LC, MG REDORG|RE A C O EE E IS 31T 2 5B 72 TS5 12 FR 2 REHL D
P, MRS E DML EMMRE TH D L OBE Y RIC L 2 FaiOMR. T3
ERERDORE 7o RBED IS | RE R CRE LIl D 20% 2 2 58 H a2 1o b
R Z R WN G KOS5 R T LOTRRED 20% 28 2 TV R WEE5E
ZRLTWD, jiHABREE 272 S WIEAICIE, Fr ARG TE R HE O 3 H A3
RO B, BIEYRIEL, FHRARERICE D . FaiOMmS R E B O A3 IE T
OONEWETEHZ LT D,

OECD D Cld. FME 2o LT, Bg | HEALE RS EZ 6 H LT
WAKHEEFE L, ThE ERSBiRe A YT (0 ZBlat~EI S ' 2 kI
Iz, Blr-5E O BEE WG | IR 2 MEAE O #2535 3 =
— Tk, BiEe A YT 4 OZEERETV—T DOEERF
ERA~OR Sy ZRETDHZEHHELTNS,

T E OB BIHIL, BB 6l FERHSUIEIC LV EAINTELDTH
L8, HAROBIFBEIFIESES R T, BADOHWE [FEIME & Homo g
23> T, WIEREEER 2 RIS 5720 £ LTEY, BEPS ~OXPifE
LR, RESMNE LB O FARITST > T, M IEREERERZ EB T 5720, Bk
MR BLH 2 LTS 2 EARD N TV D, IR E OB B8

? B OECD Bisflits /A K714 - /"5 76.189,

“The term hard-to-value intangibles (HTVI) covers intangibles or rights in intangibles for which, at
the time of their transfer between associated enterprises, (i) no reliable comparables exist, and (ii) at
the time the transactions was entered into, the projections of future cash flows or income expected to
be derived from the transferred intangible, or the assumptions used in valuing the intangible are
highly uncertain, making it difficult to predict the level of ultimate success of the intangible at the
time of the transfer.”

1 35t OECD Bisflits /A KT A 2« T 757 6.192,
“In these circumstances, the tax administration can consider ex post outcomes as presumptive
evidence about the appropriateness of the ex ante pricing arrangements.”

'REFN 60 4F 12 H BUSRLHITRA S THEFD 61 AEE OB IEICET2%H] (& 3 3)

AR B 0B ) T, [UHE, BRETOEE LRI, BSOS 3
& OEG| Offis & BfEd 2 Z LI X AFGOBEL, Wi B Bilnflis o RRE . EESFRBL O
SHECEHBELRSTETWAN, BUTIETIE., ZORIZOWTO+0 7%t WHEE T H

D, ThERET DI EIE, @EIE - A FRBOAMNS, MEOSHL L ZATHD, F
7o, #AMNEICEBWT, BEIC, 29 LG ORI XL 5 7= 8O DRl 23 % (i < 41T
WHZ EEEZDE, BAEIZBWTH, ZHGEHME & o AR - T, MIEA[E



T b BEPS SRS TR S h i FTHRISHE R E O M A S A SN TV S
7812, BEPS i B CIE, M REILE 12 o\ AL A2 T 21 S < B
B & AEAIE DL 2\ 5 5 24T 725 TH 0 | DS E O I )
AR B A B OB R 2 A LTV b O EBZ BN TN D, £07
., EAIEC & 5B 0 A Y17 ¢ OHR SR ~ORE% A 15 LTI
R AT B A IR WAL L 72 UE, BRI O 3R I
5 U C I RIS 2 R I 2 A HIAS RS 0 | RS AS BLH 3 1 Ae
EMARE LT HbDEEL LIS,

Z ZTAMGETIL, H—IT, BEPS XIHUfiE & L COEBEEIRL IR OB
AR i & AEANE D —B DB 2 4R T 5, BRMIZIE, BEPS ICEIT
% BRI ORI AR D MERE 2 B & 2. BisMseiH & MiEaE o —B
T DAMAEAIE ~ DB BREE S 4T M OB RS OAMEAE 29 - 2Bl sy 2 B Y |k
F 5,

AT, BB IS T 2 TS EOm M & LT, KEICBIT S
MNTAZERR] & OFASHEORR 2 MR T 5, BRI, BEEEREG|~0fh
SARZEIFRI O, BTSSR E DM RN B 1T 2568, BRI
IZ X B e A YT ¢ OB OF| i BRI KA RGEZ TR BiF s, 20
BT, PSS HEREO AR LM E LT, BAEIC XD BUR D
A R R 7 M PE LT AR D E IR . SRR E R AR & Lo B
DEFER DN 2 —F == Hc L DBl n A Y LT 4 OREIC OV TR
T 5,

FEAC, BAETOEANZB WD TR TREEE LT, FifSHIn I
BT DM RORE, HEIEC X D@ a1 Y LT o« ORGER ORIy Bk

BRARBLZ FHLT 570, IEADEINORFERBRAZE & TG 21T - 1256 OB TG DA
BT 2HELENT 5 & & bIT, ERINES, FIEOMERERNICET 720 DiE L
HTHIENEY THDH, ] L LTS,

12 PR 28 4F 11 A 14 A BUFBLHIFIAS S TTBEPS 702 | OIS 2B E 2 72 [EFE
Biod v IS DmaEEl) ik, 2. ERIORIERGHI S 7> TORBER] © 13) B
FAfiAEBid O SIEL L( [BEPS 7' = 2 || BIEDRA b)) O TR ERERRF O ik
BRIE] AZBWT, THG R U CREl 2 N e B & EIZ DWW T, TPHMERR ) & TEEED
Pl ER—ELL EREEL . MBE D TRIOABMEZ RERWEEIC, BELTE [FEED
&) (BT D IE M > TRIERRFOMST AR ERIIE 2 FZICHFET 5 [FrSfIGrE
) BT 5.0 L LTEY, 5%, BARD [RBisiiigfif) RELZBRET22 &
DLETHDH, | &L TW5D,

http://www.cao.go.jp/zei-cho/shimon/28zen8kai6.pdf




WX DT A YT 4 O OW TR L., BEPS kHiHiE & L CoOBiEx
RS BLH] & AREANE O —E O T COFEMHIGEREIC L5 BilEe A YT 4O
FRBLIZDOWVWTEZR L TN Z & & Lizvy,



2 BEPS NPUEE & L < OBRfHig B & fhifEaldE o —E
%187 BEPS IZET H@EFIIE ORBIRIT4R 5 I ETR

FLIEK 7a— o3RRI X 2 EIEAILS

BEPS CHEft S 7= R, 2013 452 AIZ/AF & iz [BEPS (ZB3 2 BLk
SMTEREE] ICLNIE, e — LI K DR — R R R &R BRI &
D FE OB U, BEEE) & BAHORSR O TN 7 v — L {EZED
FRBRIR T~ 2 52 TWD 8, BT OEBERBUIR 55 E O ENL—/L
X, 7= VL RIEE 24T o TODMIBIE L 0 bR A O L~L DRV VR
REIZKIGEL TV D THY | MBUEEDNY 22— RIF7 A4 N"—L L TOH
T OVICT OFRFGIIZRRE 2 B L TV & v ) RIS AR S Tn b
B, ZL T, ZHLETOOECD DRV MATIIAt o ThHoz LRI L, B
ML RRIFIEENZ BRI DH T A HME LTH, FRIC, By —L OE
EHHEEIZ LY, BORBLENDEE LS RWRERE AR L TR ERE
IZRDBATA— NV OWBELEIT O RE L DREDRINTNDY,

BRI, 7o — S RZEnE R F IS L BB EEE A & >
J A e ~A T UFEABEALS, A PEZIEH L CEEBENSEEIRE 21T ) B

13 [BEPS [Z B3 2 BUR /W) 45 5 % BEPS ICBAM# I 2MatHEE ) 47 H,
“Domestic rules for international taxation and internationally agreed standards are still grounded in
an economic environment characterised by a lower degree of economic integration across borders,
rather than today’s environment of global taxpayers, which is characterised by the increasing
importance of intellectual property as a value-driver and by constant developments of information
and communication technologies.”

4 TBEPS (B3 2 BUR op#r a5 &) &5 5 % TBEPS (CBIH 2MafEH] 51 A,

“The main purpose of that plan would be to provide countries with instruments, domestic and
international, aiming at better aligning rights to tax with real economic activity.”

15 TBEPS (B3 2 BUR op#r a5 &) &5 5 % TBEPS (CBIH 2MafEH) 52 A,
“Improvements or clarifications to transfer pricing rules to address specific areas where the current
rules produce undesirable results from a policy perspective. The current work on intangibles, which
is a particular area of concern, would be included in a broader reflection on transfer pricing rules.”
16 TBEPS |2 B9 2 B4R T M #) 455 % [BEPS ICHIET 2 MAtEH | BIRC (S
BR¥EDE Y IRATT = TDANT 7 Fx—0f] 76 H,

“Transfer of manufacturing operations together with a transfer of supporting intangibles under a
cost-contribution arrangement.”

KE OB 1L, B EE A2 B L 0~ BiisT 25 R E o ThY ., BA
SR ENERANTARBEE LTH, KRE L THEREEOBIRICHH SN TS &F
shTnsg,

Lev, Avi M.” MIGRATION OF INTELLECTUAL PROPERTY: UNINTENDED EFFECT OF



(2, BEERE OMBLH LB OB 2 b IR L, BIEEEBE% OHF
ERD DAL D ZHOFRHCONT, WITNOE - Mk T H 3B S,
BT S5 & L THHBAHENE L S LR EAH ST
L EHRMLTWD, 29 L7z BEPS I X B [EESH) —EHEIERBIZEN, EE /R
E LT REL, FEEAORRFEENEZEIITOVlESAIE S D E - Hul T
JSGT DFIBN STV RN E W ENER SN TEL D EBZ 26D,
KEEDORF v —BENS T 0 — LR~ E LRI, WD T
KRpEEFREZ S 560850, BN v 7 2« T Z =0 72 k0 MRl
BB X2 FHIR S 203, 9 LIEIRFIR 2 kO RTFHICE S B ERE
IZBRELTLE D &, BEAEOFREZIEZ ZNRL 2D EWVIBENEED

TRANSFER PRICING REGS.” Tax Notes, Dec. 9, 2002, p. 1345.

“The current U.S. tax system may be motivating American companies to move intangible assets
offshore. The transfer pricing regime, which is well established in both U.S. and foreign law, seeks
to avoid tax arbitrage by requiring payment of "arm's-length" prices when assets are transferred
between parties under common control.”

“Cost-sharing arrangements have emerged as a weakness in the transfer pricing regime that has led,
inadvertently, to the migration of intellectual property to foreign owners. Despite the Service's
suspicion of cost-sharing arrangements (and its vehement enforcement of the related administrative
requirements), these arrangements continue to motivate developers to invest offshore; especially so
where the investors perceive that long-term prospects for the property are relatively good, without
overarching risk, and where the worldwide market for the property will be significant.”

7 Bl 2 1E, google &, EFEBETHDL T A NT v Rt OB SIS E, K
ESEZE AT DI PEA KE DO YT A NT v R FRFIBIE L, [N EERFEE
W EATOMDT ANT v RFRHIZT A B A EATH I VEEE & L CHERET 247
YEOBEREMESE (WD LL TN - TA Vv a&FyTF - U RU v TR
G0 KESNEEICOWTEDREL 24%ICE THE NF LS TS,

WG EDORAE LI Te T ANT v RFRAOEHEXEIE, X v IR AT TH
HNRI a—FOFEEINCB N T ThIL TWe iz, FHEHEELZ R L W7 A 1
7 v R T FEANZFREOEANTIERWE S, 47 v & Bl 5 B E pE O
TA B RZLDFRRHIT AT FIZBW TGRS LTV, ML, ¥ v 7
A eAATUTHHNI 2BV THABENTE LT, 4T U FEAENMESED
TEITRY mAYAT 4 DHNIEE L, TA T FIEEAH OSSN THIUTEH S
NTWERRBL bR TN D, EHIZ, KEDOF =y 7 « %« Ry 7 A (check-the-box)
HEDOT, FENFEEFHEZIT>CNDTANT Y R ROF T o XIENERBE EH
ehh LRROBEEELRAT 27 ANT o RIEN (RX=R_—=R o R=—) OXJE &I
FTIEEIRZATV, v A YT o O3S - ZEPASIEROESBEO & 5 12hbind Z Lic
L0 KEOIETEAEEFEBIG] (Subpart F) O b Ok d Z LT LizE ST
W5, 29 L7 Google 5D 7 0 —SNAREDK v I A« T =2 TOREFITONTIL,
2013 £ 10 A 24 ABUFBHIRREREBRGRBLT + A0 v > a 7 A—7128 0T, KHTFER
HEEOBHICES T HEmNTON T\ D,
http://www.cao.go.jp/zei-
cho/gijiroku/discussion1/2013/ _icsFiles/afieldfile/2013/10/23/25dis11kai3.pdf
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BB ERIZ 8 Y . BEPS ~DOXNISHTE Oimm 2BV T, 2 9 L7cBiaAgE 2 v
PMZHHHE LERFL L T a3 PDBEIC R o T e b D e EX B LD,

¥ 2% BEPS 70 x 2 MiCX3EFEMNRIG
BEPS 712 =7 MIUTO=AFENOHER SN TSI,

O FEEME

7 a—NARZETEL ) NEMESANE SN D)L T A TRIAZ A H N &

EDOBRND, EEERBURRIZ ST 5 2 & & L, AREDHE - B2 - IR
7t « BEHEOWS 2 7 a— 7 VVICER L, 7/b— 7 G| &8 U7 PR
DY AT NEEDLH, RFIEENOFERBICA L7282 EH T 50— L 2R E
T 51,

18 5 24 [AIEJFBIHI A (2015 45 10 A 23 B)EARER BEPS Vv =7 h Ok
W2 OWT) T, [BEPS 7u P =27 b =AfE) EHBHLTNS,
http://www.cao.go.jp/zei-cho/gijiroku/zeicho/2015/ _icsFiles/afieldfile/2015/10/22/27zen24kai3.pdf
F72. 2016 4F 11 A 14 ABUFRLHIFAAS [TBEPS V¥ =7 M OENEZ B E % 7= [EE
MBLO B D FIZBET 25 A8 ) o 11, 5% OEFEERBUCEIZ Y 72 > TOEARRH A, T
X, BEPS 7u =7 b | OITENENEmENHHFEL T,
Q) FBAIZEERRR O & BREEIEE - MEAE DS E B S5 [N (substance)
Q@ HEEHFF - 7o — N AA¥EOIEEHICET % [EI M (transparency) |
B) B GO RAIRR & A EFIED —E L7~ FEHfi(Consistency)lZ & % [FHI AT HEME
DI ODFEDE & TEHEIND EHPL TV,
http://www.cao.go.jp/zei-cho/shimon/28zen8kai6.pdf
POFEEMEICOW T, UTD 3 20217 T2,
Q) BRFEDOIRA~DRIG
BRI D EAS ORI DV T, #EF 225 D B2C BS NTx§ 2 IHERBR O H Y
FHEICET DA RTA4 U EKRE LT,
ATEN 1 B RRF OB EOE A~ DI
() % [EHIE O EE— BV O R
B EF OB OB AR Uiz 7 a0 — 262 X A PR Z G4 5720, 45H
23 L CIENBLH o [E B IR N 2 X - 7=,
ATEN 2 NAT Y v R I 2y FHEIBO OO L
ATE) 3 SMEF A FERLH otk
ATEN 4 I PEBRAI R
AT 5 A EBIH A~
Q) EREEOREORIE
{EHERY 7R [EBREE(E 7 /VHLBLSRA « BIRATIFE T A R T A NDPEFED 7 o — 343
DEVAAETIUTHIETE THRNT &b, MfEAREDS ] (230 THEYIZHB
BRENS LS, EREEORE L 2R ST,
ATEN 6 SANEH OB IR
-ATE) 7 AN#AW)72 PE 5R7E[R1kE
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A U6 B TIIEEEICRET 280 OB B TEEEEOHTA K Y
PEDBRSE « R - HMERF - Ri - AEHICEIT 20051 Tld, ERPTA LUK L
DR D DIREI AT BIT HHERE 1 BETH L0, TOWRET, MR
KERANZEEDS S & 13RI ORETH V| Bl RE L, IR EEOERET
B EARZ, FIZEDN T & PE 2 (8 13 2 1509 UK EOMERIORE R & L THedl)
[ZEFTAEZE O DIC72 5 L LT, WIEEEOHHANOZEERE I NV—T
PFH 2D XD IR REBNSHERT T oMM 2 52 5 Z i3 bane L
TW5, 2072, JENFTEEDNEREINCHERF L, SUTIEMNFTERE IRET 5
FEIE, ERFTAEE DRI THE, AT 2EELR OS2 5 U X7 IETNT
ZEFERE T NV —T DD A S =R RRRE, BT D EEK DG & 2T
HUVAZZBLTATOEBRICE > TIRED Z LITH D%,

Fo, FEERICLDNED/BEEAMESE D720, BEEE - U A7 i &
FEEEIZOW I EIZHEE S, & E O B (Development), R
(Enhancement), #Eff(Maintenance), R (Protection), 15 H(Exploitation){ZR L T
B S R HERE(LL N, [DEMPE] #&rE& W9, ) 20 T & EK S|

> ¥t OECD BHsflits A KT A >« RT 7T 7 6.42,

“While determining legal ownership and contractual arrangements is an important first step in the
analysis, these determinations are separate and distinct from the question of remuneration under the
arm’s length principle. For transfer pricing purposes, legal ownership of intangibles, by itself, does
not confer any right ultimately to retain returns derived by the MNE group from exploiting the
intangible, even though such returns may initially accrue to the legal owner as a result of its legal or
contractual right to exploit the intangible. The return ultimately retained by or attributed to the legal
owner depends upon the functions it performs, the assets it uses, and the risks it assumes, and upon
the contributions made by other MNE group members through their functions performed, assets
used, and risks assumed.”

%6 371 OECD BHEffits T A KT A >« "F 7T 7 612,
“In a transfer pricing analysis of a matter involving intangibles, it is important to identify the
relevant intangibles with specificity. The functional analysis should identify the relevant intangibles
at issue, the manner in which they contribute to the creation of value in the transactions under
review, the important functions performed and specific risks assumed in connection with the
development, enhancement, maintenance, protection and exploitation of the intangibles and the
manner in which they interact with other intangibles, with tangible assets and with business
operations to create value. While it may be appropriate to aggregate intangibles for the purpose of
determining arm’s length conditions for the use or transfer of the intangibles in certain cases, it is not
sufficient to suggest that vaguely specified or undifferentiated intangibles have an effect on arm’s
length prices or other conditions. A thorough functional analysis, including an analysis of the
importance of identified relevant intangibles in the MNE’s global business, should support the
determination of arm’s length conditions.”

72 3. Exploitation ICDWCid, [TEH] LR 3| BlIHERFIC BT 2 WHEERKRE
K coFGEEICfio, TR LERLTw 3,
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IRIREN N OV AT, A XIS 2 EEW N 2215 Y A7 ZHFE L T,
WHEEOEBEOIEE) ERMT 2 ICERZ Y T, FERIECU 2712835
BRERE, ZEBECE V-T2 E UTCEEALE, ZEENE V-7 DM
O B 3 R 7o R RE & DR BRSO BRI IE ~ o0 BEEE O H kA BRI 2 40
ERH Y U FEEOES O - BHEZFE L, S, MHE &K OMhiEO#
AN O ABEREDRFIEENE A S5 2 & 1272 57,

O, BEFEMICK T 2 MIEE I R D B 2 08T L, IEEFEOMEH
ERBHRIT LR D RIS DAMEAIE 2T > 72 B3 & OECD BHsflits A K7 A4 D
1  D.1 §iDpG% EXTES LOBRERIET 572D DOEH?8 L AL T O
PHLATITH 2L 2RO TNDDTH D,

7 37 OECD BHAMlHs A KT A > = "F 757 151,

“In transactions between two independent enterprises, compensation usually will reflect the
functions that each enterprise performs (taking into account assets used and risks assumed).
Therefore, in delineating the controlled transaction and determining comparability between
controlled and uncontrolled transactions or entities, a functional analysis is necessary. This
functional analysis seeks to identify the economically significant activities and responsibilities
undertaken, assets used or contributed, and risks assumed by the parties to the transactions. The
analysis focuses on what the parties actually do and the capabilities they provide. Such activities and
capabilities will include decision-making, including decisions about business strategy and risks. For
this purpose, it may be helpful to understand the structure and organisation of the MNE group and
how they influence the context in which the MNE operates. In particular, it is important to
understand how value is generated by the group as a whole, the interdependencies of the functions
performed by the associated enterprises with the rest of the group, and the contribution that the
associated enterprises make to that value creation. It will also be relevant to determine the legal
rights and obligations of each of the parties in performing their functions. While one party may
provide a large number of functions relative to that of the other party to the transaction, it is the
economic significance of those functions in terms of their frequency, nature, and value to the
respective parties to the transactions that is important.”

*® T55 1 ®E D HOREH¥E L UIE S LORRERET 2720 OFEEH (X, OECD A K7
A 1B DRSZARZEER) D DRSIARZERANER OO DT A Lo A NT T T 7
1.60 TRENIEY A7 B OFIEEZFEL T D,

B, UAIZBSNCHET DR E LT, NT 7T 7198 TiE, VAZDar br—L%&
T OV A7 2R ERTHTODOMBRNEAT HEEIIR T ENDINETHLHE L
TWo, El, BEROBEER, VAZDar ba—LE2{T0, PO A7 Z5E%T 5
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© G EDOIEMPTA ., BHET 2886k K UK T CRIE T 5 D34 E DB
PR TNZ U R 7 30T B OBy Ok A A B & 2. BEE 9 D 4EE, BEKL VY
A7 DERE G4 FHOITE 2 EZEIC AN T, TREEORM% « kB - #
Ff - R - NSRBI T 2 EZBEOBEE RGOV THIE T 2,
® FEETHIT, H 1 ED2HOBHPREH SN WGEEICBIT 5, BT
e, T 2EERDBIEZIT DU AT OFYEEOERREBAMIICRD
£ 9 72 s | OANTAR ZE MMM R 2 R E 5 530,

IZODOMBREN AL TV D ERBOLNLLEICIE, Y% A71F, &bE D= b
— VBT TN D B IR 7 L — T Il SN D RETHDH E L TND,
2[4 1 D2 HiOfE#) 12, OECD HA K7 A L4 1 % DN e)sAl) D& Mz
EIFANEM OO DT A 22 A | D2 IEMEITH T SNIZIGI O, « X7 7T 7 112212
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30 37 OECD BHAMWHE T A KT A 2« XT3 757 634,

“The framework for analysing transactions involving intangibles between associated enterprises
requires taking the following steps, consistent with the guidance for identifying the commercial or
financial relations provided in Section D.1 of Chapter I:

1) Identify the intangibles used or transferred in the transaction with specificity and the specific,
economically significant risks associated with the development, enhancement, maintenance,
protection, and exploitation of the intangibles;

ii) Identify the full contractual arrangements, with special emphasis on determining legal ownership
of intangibles based on the terms and conditions of legal arrangements, including relevant
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SR M E LR E | AR D HERI DRETEIZ D\ T, N3 D 5
BRET DI LICHONWT, BMIEEENL=— 7 2 AT 52 L% F
WEAERE L, KE BARDMREREZMEY HTAREMERH L Z Enh, BE

registrations, licence agreements, other relevant contracts, and other indicia of legal ownership, and
the contractual rights and obligations, including contractual assumption of risks in the relations
between the associated enterprises;

iii) Identify the parties performing functions (including specifically the important functions
described in paragraph 6.56), using assets, and managing risks related to developing, enhancing,
maintaining, protecting, and exploiting the intangibles by means of the functional analysis, and in
particular which parties control any outsourced functions, and control specific, economically
significant risks;

iv) Confirm the consistency between the terms of the relevant contractual arrangements and the
conduct of the parties, and determine whether the party assuming economically significant risks
under step 4 (i) of paragraph 1.60, controls the risks and has the financial capacity to assume the
risks relating to the development, enhancement, maintenance, protection, and exploitation of the
intangibles;

v) Delineate the actual controlled transactions related to the development, enhancement,
maintenance, protection, and exploitation of intangibles in light of the legal ownership of the
intangibles, the other relevant contractual relations under relevant registrations and contracts, and the
conduct of the parties, including their relevant contributions of functions, assets and risks, taking
into account the framework for analysing and allocating risk under Section D.1.2.1 of Chapter I;
vi) Where possible, determine arm’s length prices for these transactions consistent with each
party’s contributions of functions performed, assets used, and risks assumed, unless the guidance in
Section D.2 of Chapter I applies.”

3B OECD BUsflits 1A KT A 2+ XT 757 6,75,

“A key consideration in each case is that associated enterprises that contribute to the development,
enhancement, maintenance, protection, or exploitation of intangibles legally owned by another
member of the group must receive arm’s length compensation for the functions they perform, the
risks they assume, and the assets they use. In evaluating whether associated enterprises that perform
functions or assume risks related to the development, enhancement, maintenance, protection, and
exploitation of intangibles have been compensated on an arm’s length basis, it is necessary to
consider (i) the level and nature of the activity undertaken; and (ii) the amount and form of
compensation paid. In assessing whether the compensation provided in the controlled transaction is
consistent with the arm’s length principle, reference should be made to the level and nature of
activity of comparable uncontrolled entities performing similar functions, the compensation received
by comparable uncontrolled entities performing similar functions, and the anticipated creation of
intangible value by comparable uncontrolled entities performing similar functions.”
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Z O, WIEEEIC L VA S S BEEAROREICOWT, BEEED
PHYE « SR - MERF - Ohil - ENICEE T DREA R L, BELMH L. UR7
ZEHTDUREDNMAME SN D AREER Db D LB N5, ZEFEEHE
TN—T DR BRENDEEE - EPE - UV A7 20 L TV HLAIZIE, TnEh
DFERE « FPE - U A7 IS CTURBRIEZ LS TR DT 5 2 EKRD 5
., B OATIT L 0 EMER L OISR 5 REMEN D 5,

2 ¥ OECD BHsffitk /A N T4 >« RT 7T 7 6.116,

“In applying the provisions of Chapters I - III to transactions involving the transfer of intangibles or
rights in intangibles, it should be borne in mind that intangibles often have unique characteristics,
and as a result have the potential for generating returns and creating future benefits that could differ
widely. In conducting a comparability analysis with regard to a transfer of intangibles, it is therefore
essential to consider the unique features of the intangibles. This is particularly important where the
CUP method is considered to be the most appropriate transfer pricing method, but also has
importance in applying other methods that rely on comparables. In the case of a transfer of an
intangible or rights in an intangible that provides the enterprise with a unique competitive advantage
in the market, purportedly comparable intangibles or transactions should be carefully scrutinised. It
is critical to assess whether potential comparables in fact exhibit similar profit potential.”

3 OECD BHEsflitk A FTA 2« T2 57 6127,

“Each of the foregoing comparability considerations has a consequence with regard to the
expectation of the parties to a transaction regarding the future benefits to be derived from the use of
the intangibles in question. If for any reason there is a significant discrepancy between the
anticipated future benefit of using one intangible as opposed to another, it is difficult to consider the
intangibles as being sufficiently comparable to support a comparables-based transfer pricing analysis
in the absence of reliable comparability adjustments. Specifically, it is important to consider the
actual and potential profitability of products or potential products that are based on the intangible.
Intangibles that provide a basis for high profit products or services are not likely to be comparable to
intangibles that support products or services with only industry average profits. Any factor
materially affecting the expectation of the parties to a controlled transaction of obtaining future
benefits from the intangible should be taken into account in conducting the comparability analysis.”

19



F 7o, EARE~OEEIZHOW TN REFRIZEA LT, sHizEET 5
72011, AR BRI EDNMLEL L 720 | Felese R B 112 X 0 7 A 2
k& 2B ETHZ LIINEEIC > TN D EEZ LT A3,

Z 2T, AMERNE~OEBREZHE L, ZHICESS Y FE~DRBE LT
ST 7o, FIREERENEH SND Z &2 b0, 20kl F—L LT
X, BESCER(EERE, EEEE, BIPEE, 8B A) IR
¥, V=TV UT =T 4 7 EEOEES T ORI SUTERE)
IZESSEDF—DBE S HWOND Z LD, TOMOE ¥ — & LTI,
gt L@ oy, NBEES | Ol 2 AT L CEERERRICHEFE TS EA
D), FEEDOWER 7N —T 0 EC LIRS 3 & A EFIE ORI &
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%Y, BEIOFEELRFIISC THEITHD EEZ LTINS,
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NN 72% & DfsHi b & 5,

Gaftney, Mike, “BASICALLY, EVERYONE ON A PROFIT SPLIT?” Tax Notes, May 4, 2015, p.
543.

“Perhaps reference to existing third-party arrangements would not yield the desired result of transfer
pricing outcomes in line with value creation. The arm's-length principle alone cannot achieve this. It
should be coordinated with a strong, substance-based CFC regime if looking to third-party
arrangements does not result in the desired arm's-length-principle outcomes.”

35 37 OECD BHAMIHE A KT A >« 3T 757 2141,

“In practice, allocation keys based on assets/capital (operating assets, fixed assets, intangible assets,
capital employed) or costs (relative spending and/or investment in key areas such as research and
development, engineering, marketing) are often used. Other allocation keys based for instance on
incremental sales, headcounts (number of individuals involved in the key functions that generate
value to the transaction), time spent by a certain group of employees if there is a strong correlation
between the time spent and the creation of the combined profits, number of servers, data storage,
floor area of retail points, etc. may be appropriate depending on the facts and circumstances of the
transactions.”

36 37 OECD BHAMIHE A KT A >« XT 757 2142,

“Asset-based or capital-based allocation keys can be used where there is a strong correlation
between tangible or intangible assets or capital employed and creation of value in the context of the
controlled transaction. See paragraph 2.151 for a brief discussion of splitting the combined profits by
reference to capital employed. In order for an allocation key to be meaningful, it should be applied
consistently to all the parties to the transaction. See paragraph 2.104 for a discussion of
comparability issues in relation to asset valuation in the context of the transactional net margin
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method, which is also valid in the context of the transactional profit split method.”

37t OECD BHEslitk A T A 2+ RT 757 2144,

“An allocation key based on expenses may be appropriate where it is possible to identify a strong
correlation between relative expenses incurred and relative value added. For example, marketing
expenses may be an appropriate key for distributors-marketers if advertising generates material
marketing intangibles, e.g. in consumer goods where the value of marketing intangibles is affected
by advertising. Research and development expenses may be suitable for manufacturers if they relate
to the development of significant trade intangibles such as patents. However, if, for instance, each
party contributes different valuable intangibles, then it is not appropriate to use a cost-based
allocation key unless cost is a reliable measure of the relative value of those intangibles.
Remuneration is frequently used in situations where people functions are the primary factor in
generating the combined profits.”

3% Sullivan, Martin A. “ANALYSIS: HOW TO PREVENT THE GREAT ESCAPE OF RESIDUAL
PROFITS.” Tax Notes, Oct. 7, 2013, p. 13.

“Tax authorities like the OECD argue that profit splits are compatible with the arm's-length standard,
while at the same time claiming that formulary methods are totally unacceptable. But the only
significant difference between the two is that under a profit split, allocations are determined on a
case-by-case basis, while under the formulary method profits are allocated in proportion to the same
measurable quantities in all cases.”
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* 1 OECD BHslits 1A KT A >« RT T T 7 648,

“In identifying arm’s length prices for transactions among associated enterprises, the contributions of
members of the group related to the creation of intangible value should be considered and
appropriately rewarded. The arm’s length principle and the principles of Chapters I - III require that
all members of the group receive appropriate compensation for any functions they perform, assets
they use, and risks they assume in connection with the development, enhancement, maintenance,
protection, and exploitation of intangibles. It is therefore necessary to determine, by means of a
functional analysis, which member(s) perform and exercise control over development, enhancement,
maintenance, protection, and exploitation functions, which member(s) provide funding and other
assets, and which member(s) assume the various risks associated with the intangible. Of course, in
each of these areas, this may or may not be the legal owner of the intangible. As noted in paragraph
6.133, it is also important in determining arm’s length compensation for functions performed, assets
used, and risks assumed to consider comparability factors that may contribute to the creation of
value or the generation of returns derived by the MNE group from the exploitation of intangibles in
determining prices for relevant transactions.”
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“The relative importance of contributions to the creation of intangible value by members of the
group in the form of functions performed, assets used and risks assumed will vary depending on the
circumstances. For example, assume that a fully developed and currently exploitable intangible is
purchased from a third party by a member of a group and exploited through manufacturing and
distribution functions performed by other group members while being actively managed and
controlled by the entity purchasing the intangible. It is assumed that this intangible would require no
development, may require little or no maintenance or protection, and may have limited usefulness
outside the area of exploitation intended at the time of the acquisition. There would be no
development risk associated with the intangible, although there are risks associated with acquiring
and exploiting the intangible. The key functions performed by the purchaser are those necessary to
select the most appropriate intangible on the market, to analyse its potential benefits if used by the
MNE group, and the decision to take on the risk-bearing opportunity through purchasing the
intangible. The key asset used is the funding required to purchase the intangible. If the purchaser has
the capacity and actually performs all the key functions described, including control of the risks
associated with acquiring and exploiting the intangible, it may be reasonable to conclude that, after
making arm’s length payment for the manufacturing and distribution functions of other associated
enterprises, the owner would be entitled to retain or have attributed to it any income or loss derived
from the post-acquisition exploitation of the intangible. While the application of Chapters I - III may
be fairly straightforward in such a simple fact pattern, the analysis may be more difficult in
situations in which:

1) Intangibles are self-developed by a multinational group, especially when such intangibles are
transferred between associated enterprises while still under development;

il) Acquired or self-developed intangibles serve as a platform for further development; or

iii) Other aspects, such as marketing or manufacturing are particularly important to value creation.
The generally applicable guidance below is particularly relevant for, and is primarily concerned
with, these more difficult cases.”

1 Public Discussion Draft BEPS Action 10 Discussion Draft on The Use of Profit Splits in The
Context of Global Value Chains, paragraph 5.

“BEPS Action 10 invites clarification of how transfer pricing methods, including transactional profit
split methods, apply to global value chains. The OECD report, Interconnected Economies:
Benefiting from Global Value Chains, describes a global value chain as the “full range of firms’
activities, from the conception of a product to its end use and beyond . . . . It includes activities such
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ST A Z A NBRET#EH K2 7 b (Public Discussion Draft BEPS Action 10
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as design, production, marketing, distribution and support to the final consumer.” The report notes
that global value chains “are very heterogeneous across industries, companies, products and
services.” In addition, the report on Addressing the Challenges of the Digital Economy refers to
global value chains and identifies a number of specific issues generated by the key features of the
digital economy that warrant attention from a tax perspective. It notes that work on the actions of the
BEPS Action Plan should take these issues into account to ensure that the work can fully address
BEPS in the digital economy.”
https://www.oecd.org/tax/transfer-pricing/discussion-draft-action- 1 0-profit-splits-global-value-
chains.pdf
TUHNEEDORBIZELVREPEDE X AETVLELT, 77V Faryta—T 4
Y7 ERFALEE SR AL, R ETRBRERH VRE SN D THD Z b, N
2= R A =~ OFREREZEBNZFHT 5 2 & 1S BICHEEC R > TE TN D,
Mazur, Orly, “TAXING THE CLOUD: TRANSFER PRICING CONSIDERATIONS.” Tax Notes,
Jan. 30, 2017, p. 623.
“Moreover, the virtual, flexible, and integrated nature of the cloud environment makes it difficult to
identify, isolate, and assess the economic contribution of the different value drivers involved in a
cloud-based business.”
42 Public Discussion Draft BEPS Action 10 Discussion Draft on The Use of Profit Splits in The
Context of Global Value Chains, paragraph 44.
“The interim guidance on Chapter VI suggests that transactional profit split methods may, in some
cases, be applied to the valuation of partially developed intangibles. It goes on to caution that, in
such cases, using transactional profit split approaches based on the cost of the contributions made by
the parties may be unreliable as there may be little relationship between such costs and the value of
the contributions (paragraphs 6.147- 6.148).”
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# Public Discussion Draft BEPS Action 10 Revised Guidance on Profit Splits, paragraph 26.
“[New] All business operations can be expressed through a value chain and many MNE groups
operate through a global value chain. This alone does not imply that the transactional profit split
should be applied. If that were the case, then a profit split would apply in almost every case and risk
producing results contrary to the arm's length principle. Instead, the purpose of the value chain
analysis is to identify the features of the commercial or financial relations between the parties
described in the paragraphs below which are indicators that the transactional profit split method may
be the most appropriate method for a particular case under the guidance in paragraph 2.2. For a
transactional profit split of actual profits those features include a sharing in the outcomes of the
business activities and associated risks involving highly integrated operations or unique and valuable
contributions by the parties.”
https://www.oecd.org/ctp/transfer-pricing/Revised-guidance-on-profit-splits-2017.pdf
# Public Discussion Draft BEPS Action 10 Revised Guidance on Profit Splits, paragraph 27.
“[New] A value chain analysis might usefully provide information about the following aspects of the
business activity, relevant to determining whether the transactional profit split is the most
appropriate method:

* The key value drivers in relation to the transaction, including how the associated enterprises

differentiate themselves from others in the market;

* The nature of the contributions of assets, functions, and risks by the associated enterprises to the
key value drivers, including consideration of which contributions are unique and valuable;

* Which parties can protect and retain value through performance of important functions relating to
the development, enhancement, maintenance, protection and exploitation of intangibles;

* Which parties assume economically significant risks or perform control functions relating to the
economically significant risks associated with value creation;
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* How parties operate in combination in the value chain, and share functions and assets in parallel

integration as described in paragraph [21].
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45
46

“in order to prevent evasion of taxes or clearly to reflect the income”

“may distribute”

7 “In any case of two or more trades or businesses (whether or not incorporated, whether or not
organized in the United States, and whether or not affiliated) owned or controlled directly or
indirectly by the same interests, the Commissioner is authorized to distribute, apportion, or allocate
gross income or deductions between or among such trades or businesses, if he determines that such
distribution, apportionment, or allocation is necessary in order to prevent evasion of taxes or clearly
to reflect the income of any of such trades or businesses.”
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48 “organizations”

4 “In any case of two or more organizations, trades, or businesses (whether or not incorporated,
whether or not organized in the United States, and whether or not affiliated) owned or controlled
directly or indirectly by the same interests, the Secretary may distribute, apportion, or allocate gross
income, deductions, credits, or allowances between or among such organizations, trades, or
businesses, if he determines that such distribution, apportionment, or allocation is necessary in order
to prevent evasion of taxes or clearly to reflect the income of any of such organizations, trades, or
businesses.”

50 Hii48 “The Rise and Fall of Arm’s Length: A Study in the Evolution of U.S. International
Taxation.”|Z X %5, 7233, “arm’s length principle” |37 B ZFEFHI LR L, “arm’s length
standard”| N ABEFERE LR L TV D,

31 “The purpose of section 45 is to place a controlled taxpayer on a tax parity with an uncontrolled
taxpayer, by determining, according to the standard of an uncontrolled taxpayer, the true net income
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from the property and business of a controlled taxpayer. The interests controlling a group of
controlled taxpayers are assumed to have complete power to cause each controlled taxpayer so to
conduct its affairs that its transactions and accounting records truly reflect the net income from the
property and business of each of the controlled taxpayers. If, however, this has not been done, and
the taxable net incomes are thereby understated, the statute contemplates that the Commissioner
shall intervene, and, by making such distributions, apportionments, or allocations as he may deem
necessary of gross income or deductions, or of any item or element affecting net income, between or
among the controlled taxpayers constituting the group, shall determine the true net income of each
controlled taxpayer. The standard to be applied in every case is that of an uncontrolled taxpayer
dealing at arm's length with another uncontrolled taxpayer.”

52 “comparable uncontrolled price method”

53 “resale price method”

5% “cost plus method”

53 Hall v. Commissioner, 32 T.C. 390 (1959).
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Hii#8 “The Rise and Fall of Arm’s Length: A Study in the Evolution of U.S. International

Taxation.”(Z X %,
56 T HR MRS Bl O FIHA DO FE S 2D TIL, Treasury Department Office of International Tax
Counsel Office of Tax Analysis and Internal Revenue Service Office of Assistant Commissioner
(International) Office of Associate Chief Counsel (International), “A Study of Intercompany Pricing
Discussion Draft,” October 18, 1988. Chapter 2. Transfer Pricing Law and Regulations before 1986,
A. Early History. Page 6 LA F 22 L7z, AREFIT THERKAL 482 RICEAT8F] &
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and Fall of Arm's Length: A Study in the Evolution of U.S. International Taxation" (2007). Law &
Economics Working Papers Archive: 2003-2009. Paper 73.
http://repository.law.umich.edu/law_econ_archive/art73
BB L LI,

37 “an ordinary and necessary business expense”
58 «a liability in this amount was incurred as a result of an arm's-length transaction with an unrelated
party”
59 “the arm's length negotiations”
60 “the contract between Hall and Spring Co, was not at arm’s length”
1 Oil Base, Inc. v. Commissioner, 362 F.2d 212 (9th Cir. 1966).
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62 “the arm’s-length bargaining standard”
63 Johnson Bronze Company v. Commissioner, 24 T.C.M. (CCH) 1542 (1965).
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MNEAZERF A OE AN Y 7o - TiE, B FIRG Z2W T, FERE DML
MG E L TS 2 EBRODLENTND EEZ BN,

541 JEIPE RS [~ O AR ZE A 016

G RE S |~ AR SE R R 2N S5 & 9 1872 o 7o SR Ze Jopif & L
TlX. 1979 4£® E.I. DuPont de Nemours & Co. v. Commissioner F4-73 &% 5,
AHEMETIE, KEOREE S 4E(Du Pont #1)23, A A ADHRTEF24E(DISA)~
IR A L2 NZB W T, TR oRZE K ENREFIZE D 75% % il T X

D, WRGEF- AL EAMRTE DIGE DR g S 2 DITHE T2 EOEREN SR TH Y |
Py 2 ST AR ZE R AN K0 | ST RGBS OFTHS & [FIFREE O PTSEL 53 A3/~ P E DRSS
FEFITH S ENHERETHLH E LTV D,

KE B HLRIS1.482-3(c)(3) Hule AT REME Ko OMB HEME D MR (i) HLige vT REME(A) BERERY L m]
REMECIE, iz SNHEE. 51 & 272U A7 R OFKI SR OFFLIMEC LRl rT e 2 MK AT
THEHEL TS,

64 “Consequently, the standard to be applied in every case is that of an uncontrolled taxpayer dealing
at arm’s length with another uncontrolled taxpayer.”
85 Eli Lilly & Company v. Commissioner, 372 F. 2d 990 (1967).

ARHEMTIE, B THLMBIE D, BEE Th 2 Bt Fa o EGZ B0
T, [REPSEHEB) MR EZIT> TV & FR L2 LT, MR DO
Gl LT R DMEREZAT > TN T LD D WIER AT 23586 H Ak 2 8 2 3B Ly
T o TV D,

KE B B §1.482-1(d) (3) (i) FHK LD ZRAHBY I LD AEORNTIE, #EFERED
LERNGEM AT T 2MERDH L EHEL TS, .

% “Consequently, any measure such as “fair and reasonable” or “fair and fairly arrived at” must be
defined within the framework of "reasonable" or “fair” as among unrelated taxpayers. Simply
because a price might be considered "reasonable" or “fair” as a business incentive in transactions
among controlled corporations, does not mean that unrelated taxpayers would so consider it. Thus,
even if the arm's-length standard is not the sole criterion, it is certainly the most significant
yardstick.”

7 E.I. DuPont de Nemours & Co. v. Commissioner, 608 F.2d 445 (Ct. Cl. 1979).
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HEIICHESN TV, NERATIE, iy T TRRIFEIICELSE
FITRWFIREL T2 72 > TS ] S &M L, FthicisiT 2 M MR
REFRE L, FRAORREAKEEDFZRED Y i A ZE RIS 2 4 8 E LT
BHERSFIZHOWTIX, DuPont fHIZIFIET 5 & L CRBIRMSERL 21T > 72, Du
Pont fh:i%, FEFEOFIREKED FEHFE 2 AT T D BRI GEAMAS FEEE 20 3
EThDHEERLEN, WERATIZ, PR EREEIC L 5578 RRFlmE
R, FREOBEEZ AT HEEOEEE KT 57 ERFIROE G
—Ltb) ZAEH U COMSIAERFIRE R A RE LY, 20 LT, FattofliEK
WEOFBMEN TN ZEIE L TWD 2 &, @il L7257 12-2 T Du Pont £
ICIRB T AFIRETHDH L L THBAS ZIToT b D Th D,

R CIE, TREIE, RS EEEORH 2R . MBEEHAIOEGSIC
ETHEZATNDE LTINS, i LZEF TV, | 7L LT, DuPont fhFiE

88 «“divisions of profits economically unrealistic”
8 NEREAITIL, FIZS/KHEFRIE (Profit Level Indicators) & L C, #/E A (Expert Witnesses)
& L CH%E L7z Charles H. Berry f-EDO$2RE L 72XV —tk (Berry Ratio) 288 L7, 22
T, NYU (5 BRI /BRI,
e el =5 AR 4
ThdHIEhb,

(CE RIS+ E ) | EEE
EEIMAON,
CEERE [ BEEE)T100% & 720 | BB 3 5SS ED T TR S o B MR &
RIS AKUEFEIR & 3 DRI L EIE L ED B X T tk> T D, £ LT, BEE O E
PLL T a5 aI1cid, LSRR OREISEI 2RI 25 & LTV,
Horst, Thomas, “The Comparable Profit Method,” 59 Tax Notes 1253(1993).

L7>L. Granfield, Michael E, “An Economic Analysis of the Documentation and Financial
Implications of the New Section 482 Regulations,” 7 Tax Notes International 97 (1993).1%, = 3£%#
OEPELL TV Th, KVIESEMNTLZLNTED LR L TV D,

PR T AR FEHE L K QYR IC W TR S 2 58 BReRIIAS I, 78 (RIS <5
BN T ARG E LTHEA SN, NU—TIE, BERICHT DEEMEOEIG & L
TEEM 4L, BIsAiks > 5 BEREO & D FIEK IR CH 2 Z &6 MSLAEZERMImF O &
ELLTROLNDIDPPEEE 2> TN =D TH D, Ok, BIETH, BFEER
UK 2B TERBL 1T O e is. WERAT O3 2RI L AEE IS LT, il
FHOM M WL HG | IEE A BTN XFF T O2ERICR> TV L bDEEZDBND, %
i T.C. Memo 2016-112. S,

B, NV =i, JE EOBEKRRIRY ZRET L Z L2 0N b LHER STV D,
Berry, Charles H.” ECONOMICS AND THE SECTION 482 REGULATIONS.” 43 Tax Notes 741,
MAY 8, 1989.

“Nevertheless, we do want a measure of what rate of return it would take to induce a firm to make
(currently) the kinds of investment necessary to provide the services in question. The Berry ratios try
to get at that rate of return indirectly while avoiding some of the more serious errors of measurement
in the rate of return method.”

70 «Plaintiff, which urges that the resale price method be used, bears the burden of fulfilling all the
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@ﬁw%ﬁ%%@%@ﬁ%mowf\ﬁﬂ%wﬁ%ﬁwﬁﬁﬁ¥%ﬂﬁ$kb
TIEHEHAL TR, ZLT, [FEZ, EEOREHEREN, WWEEHAN
ET DRFEDFTIED EXUTHAES TN T2, “%ﬁ@EW@A@MT&w
k%ofwé LU, RO X 91T 3 DORED HIED#E EIZEH TE 2w
2k, MEE A 1.482-2(e)(1)(iii )i, fLoowEdI 72 059 - o THAEA AN
ﬁméht“%ﬁ@@m ZART 20~ ) 22 A ks B E T XX 9 L= HiED
B « « BERCRD TS, 295 LIEMN R T3 4 OJ7E] 254l
272D THY . BHPNX, 295 L) TAWELEDO T TEE OHREMFED
AEMEEZRFTT D, ) TTELTWD, £ LT, [EHFTNHEL YT D488 E A
BRET DI EEROONDIGEIIL, TORTEIIRS TiX72\ 0Dy, 482 5Kk
EEICHEREZ 5 2, BHFNE, EEOEE L% 1800 5 R/VEEDO&FEN,
BEMEOHPANTH S Z LITHE L TWD, JEOHITE & B, NERAT
(VTS O FELICIRIAWEREN H D LR LT\ 5, | P& LT, NEREA
JEAMEH L 72 — BB RIS 28 b RS K YEFR AR & L CaTfS O FEd 3 (2 H
THIENTEDHE L, DISA IZEY ) SN2 FIZEIZ DT Du Pont #E~HL Y
RIZEERODLREEITV, (482 5D T, RE OIS ZMGEET 5%
A BHFTBER LTWAH O, FREE 23MEH 3 2 37 AR SEMmAS HE H1ED
PRI BROGHEMETH D) PLHIRL TV D,

requirements of the regulation, but has failed to do so.”
I “Plaintiff contends that the Commissioner's result does not conform to any of the specific
methods under the regulations and is therefore unreasonable per se. But the regulations (§1.482-
2(e)(1) (iil)) specifically allow for another appropriate method -- "some appropriate method of
pricing other than those described * * * or variations on such methods" -- when, as here, none of the
three specific methods can properly be used. That alternative “fourth method" now comes into play,
and we consider the reasonableness of the Commissioner's result under its very broad delegation.”
72 “The amount of reallocation would not be easy for us to calculate if we were called upon to do it
ourselves, but Section 482 gives that power to the Commissioner and we are content that his amount
(totaling some $ 18 million) was within the zone of reasonableness. The language of the statute and
the holdings of the courts recognize that the Service has broad discretion in reallocating income.”

72%. Wheeler, James E. “An Academic Look at Transfer Pricing in a Global Economy,” Tax
Notes 87, at 88(1988) Tl & FEMIEL FIAFERINAEDF ¥ v v a7 u—%2 AR T L LT

V. BEPEIN 4t 2 (Return on Assets) Z i ]l L 72 FIED BRI AT BRI CTHDH & LT
Do

F 72, Berry, Charles H, “Economics and the Section 482 Regulation,” 43 Tax Notes 741(1989)
TlE, NU =T, BENERIZB T HHEDR Y ZEhEE 2 72D OfifEETH 5 L i
LTWd,
73 “In reviewing the Commissioner's allocation of income under Section 482, we focus on the
reasonableness of the result, not the details of the examining agent's methodology.”
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BHIPTIE, EERMMEOH H{5EIE LT,  [Du Pont tE D5 IZ4R 2 £y
RBEEZATV, FTRISHEED | BEROMBEEMRT 51 "2 L2250 T
L5, 29 LToiEEN~OMNTARZE R O il 2 B E 3 2 72 6D D Ll R 5 | 2 S
DITFHTZENRREETH -T2, AA A F2AEOIMSTAEZER OFZEAKUEZ ~
U—tlc X EEL, £ ERAZ RS 5FEE O 571220 T Du Pont £EIZ
BT LRI TH D & DHWrZIToTNLDOTH D,

ARFETIEL, WERAT, FRSKEREE S LTRY = e Lz Z &I
DNT, HEOHFNTH D0 & DFFUTOWTHIR T, [FFEDOREE L
DA TERWEAEIDORENA T 2 L#R R EHEZ T URSEICITE L 722
([ZDWT, FEERIZHESITIE, DuPont #hi%, BHIFT 215G S 2 ICE > T
W, ] PELTWD,

ZiUE, EREEFEICRD O A YILT 4 IZOWT, YR g s 2 B
FHTZ ENTET, MMM ZEERET 5 2 EDRRERZ LD,

DB FERZE DO KIED B NN MO A Y LT ¢ B E L,
FEROGHEMENGEHA SN HFIETH L0, MBLE OB+ TR IUEN
ERAITIZH 4 O EZRMT 2REENP D Z L AWM O TR & 7o
TWAH78,

2O XD ITEEEEIRDMNARZER OB A Y ILT  BIEIZBWT, Al
FEEEHEYE R GE MRS B YEE R OV S B E 2 B 37, (RO 5 4 D 71k
(2 L0 I U7 B & L CiE, 1983 A D Hospital Corporation of America v.
Commissioner 177238 %,

ARFIZBNTIE, KEIEAD HCA #1205, 7 A ~ RS ITER L L TRk
OB EFERET D FELTDNCHO W T, T2 OBEENF LA LR o T

7 “making technical improvements, developing new applications, and solving customer problems

for Du Pont products”

5 “Du Pont has not convinced us, on this record, that the Commissioner abused the broad discretion
he possessed (the specific methods being inapplicable), or that he acted unreasonably.”

76 Hii48 “The Rise and Fall of Arm’s Length: A Study in the Evolution of U.S. International
Taxation.” 13-15 H, Dolan, D. Kevin, “Intercompany transfer Pricing for the Layman,” Tax Notes
Vol. 49 (October 8, 1990), P.211-227.

ST ARZETR R O3 I B W TN ERAT O L 72 ST AR SERIAE ORE FEN E 2 &
TRD BILDH X MOV T, Voorhis, Robert A., “Service Discretion and Burden of Proof in
International Tax Cases Involving Section 482”(1982), Cornell International Law Journal, Volume
15 Issue 1 Winter 1982.% 2,
http://scholarship.law.cornell.edu/cgi/viewcontent.cgi?article=1110&context=cilj
" Hospital Corporation of America v. Commissioner, 81 T.C. 520(1983) .
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ZHE b L TEFERERIN TS E LT, THEBEATIE, LTD 22\ T
BFRFTSRLE BT RE TRWVWBBADIEATH D | BLEORBEEITV, 15
AR ST T4 D 100% % HCA AL IR R S 5By 21T -T2 b D
Th b,

R TIE, TLTD X FEHEHM TR S, FEFHZEBFIIT>TNDH I &
B REROIENTIE e EMFTEHE LRSI X&ETHhHD, | P L
T. [LTD ® 1973 FEDOFEBLFTFD 75%IL 55 (HCA AR IE L 7= FHFE 2 fhh
LB L7z, | 30& LT, FREENEIT HREEIT/R> TV D,

HHIFTIE, LTD NMEEEFE & L C THCA LD RFIPHZ2R8BR | 812 LT\
HZENL, FIUTHY T D8BTSO 25% %R 05 2 SITEYSTH D &H
ALTWD,

[FERIZ, B4 OFikE UTHREENEIC L A0 21T - 7o Bl & L
T, 1988 #£® Eli Lilly & Co. v. Commissioner S-1:3273 % 5,

AREETIE, T B Y TR S E 24k (Lilly PR ILGE L7 =
SR & K EHL S (Bl Lilly £E)~#aH 32 55123\ ¢, Lilly PRAMEG T 5
JEEETH D TR RO ) Uy ) SIZ 0 B SRR IS DN T,
UG PEIX Bl Lilly fE3BA% L= b O TH S Z L5 Eli Lilly #LIZ)7 &
THRETHD E LT, WEIEAITD, Lily PROABRAE T HEILEEICL Y A
A ENTFREDIRE Z BRI DB 21T b D TH 5,

WNEEANT X, BIEEEOBIRICSRD ARG 0 [HR] 13580 553,
FREE 72> TWABIEORRAELLFMGOEAZEHB & LTED [FH] %
BEd ) 8L, FEEONERRAL 351 50 F O & 4 A H 3l &
% M FE D Lilly PR AOBEED WEE B 1.482-2(d)(2) TEF S HMMAT

78 “Respondent’s primary position is that LTD is a “sham” corporation that should not be recognized
for Federal income tax purposes.”

7 «“Since LTD was organized for a business purpose and actually carried on some business activities
in 1973, we hold that LTD was not a sham corporation and that it is to be recognized for tax
purposes.”

80 «we have concluded and found as a fact that 75 percent of the taxable income of LTD in 1973 was
attributable to petitioner.”

81 “the extensive experience of Hospital Corporation of America”

82 Eli Lilly & Co. v. Commissioner, 84 T.C. 996 (1985), 856 F. 2d 855 (7th Cir. 1988) .

83 “patents and manufacturing know-how”

84 “he acknowledges the valid "form" of the transaction but challenges the "substance" thereof
because of the alleged income distortion resulting from the transfer.”
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EEM O ZZ TS TWRWZ & T, FifSOERZARB LTS B

LT, Lilly P.R. COEREFEIZ L HFIEDIFE % 478 L1,

FBEHATIX,  [HED Lilly PRA~DOEFEOBIZDOIE & HE 1L, BRFNE
A TNDHZEERBODH) 0L L, MEoT, HFHEERICESERED
Lilly PR A~DIEZEE DRI A T 5 Z LT b vy & LT, ¥r%
GG L AR SRR O TSt ~DIRE %2 2 TR 2 NERK
ANTOERITFBO R0 o7z, LorL, MR EIZ L 2 EEL I\ TR
%E@ﬁﬁ%%ﬁﬁTN%Tﬁék@%i@%ﬁiﬁxﬁéﬁ ML 72T
WDESFIZOWT, Lilly PR BJRESTELZ FELS T 5 2 & ZRIHT 5 R
%@%ﬁ@%&@ﬁﬁbfwt_&uowfiﬁa_naﬁéj“kbf\ﬁ
JUBH I RE A 9 5 Eli Lilly #HIC b R EEIC L EAH SN TR 2R E &
HHRETHD LW Lz, O LT, MATASLAES, FEERGEMRS FL TS
ORI EEEIE B T E RV, Fli§ 2519 %5 2 £12 LY Eli Lilly #: O
BE T RAEOMFICFRE E IR IE ST it bian e LT, R, =7
—varb—b U I ROERERENLE L DEMHED 55% % #iE St~ IR E S
B, Bl LRI OV TIBHSHIRR ST XETh D & LT,

PERRECHIFT CIX. Eli Lilly #E23 RELFR A 20B 8 2 BRI T o C& 2 & %
BRE L., FFEORTIZE VAL LM & OBMRIC DWW T, FIZEaENEOmHIC
BWTED LM ST TS G Lz, £ LT, DHBEHFT S HIZE 5y
ENEABEH L7722 ERAREBELTH D & O Eli Lilly fEOiEmIC ﬁﬁéht&o
Teled, MBI N~ —or T 0 VT ERAR O~ —TT 4 ‘/7413%3?2%"?—“ Iz &
Emmw&@uwwﬂﬂﬁmnﬁ@WE%%Méﬁézk%%wﬁéoJ”&L
T2,

85 «“petitioner's transfer of valuable income-producing intangibles under section 351 to Lilly PR.,

without receiving arm's-length consideration as defined under section 1.482-2(d)(2), Income Tax
Regs., for such intangibles, created a distortion of income.”

86 «We find that both the form and the substance of petitioner's transfer of assets to Lilly P.R.
comported with economic reality.”

87 «Accordingly, we will not disregard petitioner's transfer of the intangibles to Lilly P.R. on the
basis of substance over form.”

88 «Although we reject respondent's argument that the ownership of the intangibles should be
disregarded in making pricing allocations, we agree with him that, during the years in issue, there
was a distortion of petitioner's income warranting reallocations of income from Lilly P.R. to
petitioner.”

89 «Lilly has not persuaded us that the Tax Court's application of the profit split method was
unreasonable. We therefore affirm the Tax Court's increase in Lilly's returns on marketing
expenditures and on marketing intangibles for 1971 and 1972.”

Dolan, D. Kevin, op. cit. (%, BEYFEE OGN EE LB EELZH L TV DHLEI2IT,
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G ERS | ~DOMNL AR A OwE BT, MR e A Y LT o
DHEENINEE & 72> TH Y, E.IL DuPont de Nemours & Co. v. Commissioner Z{:
DI, HROGEMEIZESE | RS EEEIZEBIT 5578 LRFIERE T
372 < BRI T 558 ERFRECEARINAE R 2B U TR AR 3
MowaA YT ¢ ZHE L THERZK -7 Y . Hospital Corporation of America v.
Commissioner F-/4:<° Eli Lilly & Co. v. Commissioner {40 X 912, % 4 Ok
ELTHIER ENEL A L TRl 2 IRELTZD 52 22k, MBAH
HICHUE S AU MNZAMAS FE TS . PR et R L 1B v M OV Y 1 0D 1 L AR
HINEEMZ R L LD L L TnWEbDEBZXHND,

S MEEEICRLIEIRE A YT ¢ ORE

GRS | ~DOMN AR A OwE I W T, MM e A P LT 0 O
FIEIAR D INEEEITIN 2 . BEE PE 2 A SUIEE FHFRRE L7212, BImAIZE 23
A LTS EIT, FRNICEEBR A YL T ¢ 25 E L TREITE 220203 [ &
IR T EHHIBNIN D D

1973 4£® R.T.French Co. v. Commissioner - Clx, FEBSAOHRET D
KPS O E I U COREFTE O 24O 3 > 7oA HBHZ DWW T, 73T
NHBIBFIZEB GO DI EDPDPDLTIRSRESNTCEETHoT2 L LT,
IRV DWW THNEBLE A~ DB Y & B g U TREBL O XS & 3 2 3Bl sy
T bDTH D,

FABECHIETIZ,  THEZEE BRI SA L, TRNT AR ZE 0 Y H 3 ] T AW S AUk
SN TV MT ORI D LB HiL, ZIUIKT D RE OWRE L
IETEZR, | 2 E U, EHFFE ORI DR S V2R TN O b
DThoTZ inh, FRICR > THBMENAE LN E LTH, AR
ROMNIAREROBFEIAI TH D YR L, LT, REN 482 O
IZBWTCRHIZREEMEL A L, BREHEZEH LR T IUIIREN R S ND & L
TVDHRIZDNT, TL2L, #AFTOHWITI W TIE, MR ZEM THENR
ITON TV D YFH ML LIIE T OR TR SR Sz & v 9
JRE DL 2 Rk D RERIC SR TE D, £ LT, (482 5Ol MIfR2)FA

NY =22 2 LN TETRERDENEIC L 2R EHTH D LRI L TV 5,
% R.T.French Co. v. Commissioner, 60 T.C.836 (1973) .

1 “We hold that those payments were made pursuant to agreements such as would have been
negotiated and entered into by parties dealing at arm’s length, and that the Commissioner's contrary
determination cannot stand.”
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FUER RFICB W TEBICEBICLVEE L<EHA SN D &9 uL, #Hlpr
IE, ZRUCH DD O TREOREITIERINRTNE RGN EEZ D, |
LU, TOBROEMERICLVEMEIZ5 & LT 52 L ETROLNZRNE
PR LT, AR T, BRFERES. mOMERIEDR SR o726 Th o
THIIZEEN A U DTG LB HABEROWE £ TRO TUIW R &
LT, MRl ZmA Lz LTH, BYETIC IV #ERE O & EiFE
TRDOD TV DO TIERNE DHIBEN /2 SN TN D,

T, FEMICTFSHEOERZFM L. oA YT 0 ZHEL T, ot~
DXINEBE T DI ENTELINRMEE 2o T2 8HB & LT, 1985 D
Ciba-Geigy Corp. v. Commissioner 12373 % 5,

AREMTIE, AA AFTEDBIEAE(Ciba-Geigy Corp.) BHFZEBR%E L 72 35 IZ
DT, KE TR K BB GE XD BEO B RE O RN 10% % i
LTWeZ &lzxt LT, WERAT A KECTOFEEIGTE) 2 ot & s a4t
DY aAy b_rFr—EREL, KETY TORINN A A ZAFHEDB LD
WG REDOEERZT T, KEFStoREMbFTMEINLIXETHDH & L
T, BAVYIAVT 4 DIFNE 6%FETHI N, ZOEFH D ZEY & 72 LIRR
AT D Th D,

HHFTIE, NEEICIRH SN sk 2 EEES R LR, 10%0 a1 ¥
T D KENZEBIT D MU TP RRER OROERTEITAR DM ST D
MANTARFEM OB 2R L TWD 2 & 2R T 5, ) ®E LT, [ ERedE»n
Hifiam e LT, JREIIMEE R T Ko7 A VLT 1 % 10%0° 5 6%
AEENEE L 722 EICOWTHEBHEOEH TH D Z L 2iEHT 2 EVWEEE
Bz, 5En A Y LT 0 2SR LI EEEHT A EELZRZ LT
ZEEMERT D, L LR b, EEICIRI S RRERIC LU, 10% % i
T84 YT IO TIE, MNZAREMOIHE 2T 5 & I35 b7
W, | PE L, BHIRKITO 10%D v A Y ILT ¢ ZASIARERM ORIl & LT,

%2 “In our judgment, however, the record firmly supports the petitioner's position that its royalty
payments were made in circumstances as would have existed between parties dealing at arm’s
length, and, assuming that the standard of review more favorable to the Commissioner is in fact
applicable here, we think that his determination must nonetheless be disapproved.”

% Ciba-Geigy Corp. v. Commissioner, 85 T.C.172 (1985) ,

94 «After careful consideration of the record before us, we are convinced that a royalty of 10 percent
constituted an arm’s-length consideration for the exclusive right to manufacture and sell the triazine
herbicides in the United States.”

%5 “In conclusion, for the reasons stated above, we find that petitioner has satisfied its heavy burden
of proving that respondent's reduction of the royalty from 10 percent to 6 percent paid by petitioner
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6%IZ5| & FIT 722 L2 EH/RT 5 L & BT, Ciba-Geigy Corp.~3Fh D72 10%
Z BRI A Y LT 4 IZOWVWTHRRTHELTWVD,

KIETIE, & PERE R 2 FHFNC T, N A ZE R I 036 F A3 R
Lo TRY ., MBARANRE S A MRS L UEE FEARSEAMIRS FEYEVE )
OVFIEEHEVE AN T E e WIEAIZB W T, NERATEENE T 2 A8 8
BHEICL Y, RS 4 DHEE LT, XY —oRfRaEEom@EHIz Lo
FERBE LN TE TS, LnLaenn, BIE MR BEIE SUIE G L%
(SEIRFER A LG aIs, FHRMICBRe A Y L7 0 Z2H5E L TRILTE
BDIMNIONWTIX, BIEEEICRLEBE R A VLT 1 138O DILTIREN %> T
Wb EEZBND,

528 IS MRS E DM AR F RN B 1 B HEBE

KENZ BT 2 EPEERGNAR D BHBNREND LBV . Bl BiS O
XFG & 70 2 B E MG | O B AN A IREEN b B EE~BITL T H, X
WHEDENEFEEREN L 7 AA T o ~Biz L, KEOBFEZRAEL TV
FRESC, BEERME D 2 EEENIFREE ~EE S ND Z LRV,
BRI | & B9 2 L SR & 7e o T D RIESCIE T PE 2 Boiin S 308 7
i LTI R R SR LTS E IS H BRI e A Y vT ¢ BRI TE 5
PN OWTRRED R S 7=,

Z o L7zH, 1982 4R (Tid, FARAY - M BUET-{4(Tax Equity and Fiscal
Responsibility Act : TEFRA)Z & Y NEE AL 936 A3 tiES i, Y=/~ =
FTTE D BI#H St ~Bbis U 7= G E D B AR H SNZFTRHC W T, BHia i~
ORI OPT Y2 BHR L iuE, KEREOFHEICAE T D 55
D BNHZ L LT,

during the years in issue constituted an abuse of discretion, and that respondent has failed to carry
his burden of proving that no royalty payment is allowable. On the record before us, however, we
decline to find that a royalty in excess of 10 percent would constitute an arm’s-length consideration.”
%0 OKIE TAREFRAL 482 RICEET 2 A 5 6 B A TNIARE) 45 HLLUT,

“The primary difficulty addressed by the legislation was the selective transfer of high profit
intangibles to tax havens. Because these intangibles are so often unique and are typically not
licensed to unrelated parties, it is difficult, if not impossible, to find comparables from which an
arm's length,”

%7 Joint Committee on Taxation, “General Explanation of the Revenue Provisions of the Tax Equity
and Fiscal Responsibility Act of 1982(H.R. 4961, 97™ Congress; Public Law 97-248)” page 82.
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Z LT, 1984 F121%, JRTFHIJEIE(Deficit Reduction Act : DEFRA)IZ & D NIE
AT 367 S()PBIE S, SNENZFTTET 2 B~ ORBIARIE T X 5 HIE
EREDBEAZ OWT, EREOAREM, T FIEIIE U T, BB ERED
M FHAFEE 2 el L7258 50 & U CRRBIAT G & T o xS b D Z & & e oz,

Z® LT, 1986 FORHILEIEIZ LV, NERAL 482 RIZHOW TR ERE
BB & X BRICT 5 72D DA R UIENTOI, LT O 2 C&E M A TX i)
MonnZ e biooleOTHD,

M & PE(NER AGE 936(h)(3)(B)DERT 2 & D) DFEHE (ST ERMETFH)IZ
B3 258128\ T, Yakal Il T ERAMETFH (2 B0 2 i T M PE | 2 IR IR,
T L MG LR uiE7e 572008,

[FITEIL, TSR E T A — R — (i) a A YL T ¢ SRIE L WRidh,
S PE DFREPE XX FEREHE OFFIZ OV T, SHMEORIEIT Y 72 0 YL RIEE FE I
JRB T NI PRI LT A Y LT ¢ 2RI L2 T Hene LT
V5%,

“Under prior law, some taxpayers had taken the position that they could make tax-free transfers of
intangible assets created or acquired in the United States (such as patents, secret processes, and
trademarks) to an electing section 936 corporation, and that no allocation of income generated by
those intangibles to the U.S. parent was required. The view of the Internal Revenue Service was that
the Service had to make an allocation to the U.S. parent of all or a portion of the income attributable
to the intangibles. This issue was before the U.S. Tax Court at the time the Act passed, and had
created widespread uncertainty among taxpayers. It could take many more years before this issue is
ultimately resolved by the judicial process. Because a section 936 corporation is a domestic
corporation, a ruling is not required to obtain tax-free treatment on the transfer.
%8 “In the case of any transfer (or license) of intangible property (within the meaning of section
936(h)(3)(B)), the income with respect to such transfer or license shall be commensurate with the
income attributable to the intangible.”
P 22T, MEREEGR 936(h)B)BNIED D)) LdHDIE, T b AR B
BROAERATE 936 012682 THESA BRI 936(h) L& FEFTG OB EOHY o 3) A/
HiD 72D DG EFTFBY L EE] [JED L WIBEFETH DN, AERIT, BIAMIEHL
HI(NERE AL 482 S0)121% 5 T LI 1.482-4 TR E PE D FEHRIZ B 0 2 BRBLITIS O U E
TEO)YEIEERED EF] (2B W TUD TLULF DR E EENBUE SN TWDFRFRIE. Ef
JFERC 13 426 H 1 B TR HAMIES SR8 s B O HE ([ SV C(HEEE RN ) BT Bis
& Bifi OB H 72 > TOZBHGUE 53 HTORBEZHBICL T D, )
(1) %raF. W, HL TR BRE. #0 2uay
(2) 1M, SCRMEAL, SR, ER R
(3) BItE, By, 77 FR—A
4) —FoitE, 74 A, T
(5) . T T A VAT A F, Ty oov—r AL OFZE. TR AEY . #
wV X b, T —4#

(6) ZDOMOFELIHEE (H 5 b O OAMED = OB R Tle <. Z ORI XTIt o
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— B IR BTG PEIT DU TR, FERAER R (TER D HLBS G IS | S E L, b
R RS | AN AR ZERI IS | OFEL & 72 V1535 72 MNTAREMBGE BN T
HATRHCFIN T DI TSN OB SN D & LTWD, 2078, kR |
D IETHAVEL, JRNAATAS ELAEE . FRARGE MRS s K ORISR O VWb
% HAR ZIRIT X0 BE S 3D AN AR RS 23 AT AR I M R HE L2 1 5 ks & [A)
—IZ b LI TNHI0

HeF 17 A ) D JRFEE NIRRT & RUEPESE | (SLaiE E BRI ESLan iR A EERBI R =
fml. 2005 4 6 H)82-88 K.,
190 35 OECD BHAfMit& 1 A N7 A BN T HRROE X T RS TRY | EIEEED
32 EEEEOMEANE DRI & 72 0 15 53 B TOEREENH 5 D RIUTIB N
T, BRAEZ BT 5 DI TlkZen & LTV 5 (T OECD BEalifg A K74 > » /X7
777 6.10),
“Depending on the industry sector and other facts specific to a particular case, exploitation of
intangibles can account for either a large or small part of the MNE’s value creation. It should be
emphasised that not all intangibles deserve compensation separate from the required payment for
goods or services in all circumstances, and not all intangibles give rise to premium returns in all
circumstances. For example, consider a situation in which an enterprise performs a service using
non-unique know-how, where other comparable service providers have comparable know-how. In
that case, even though know-how constitutes an intangible, it may be determined under the facts and
circumstances that the know-how does not justify allocating a premium return to the enterprise, over
and above normal returns earned by comparable independent providers of similar services that use
comparable non-unique know-how.”

ZOlH, Ta=—7 TiiflEd 2 BILERE] & L TLLFORHEZ 54 L T2 (8 OECD
Bt A BT A2« T 757 6.17),
(1) IAERNZ L AT RENE D & 2 B 5 | 4 FH (T S 5 2 FI AT HE T b 5 B K RE & Lhis
ARETIEZR S Ao,
(i1) FEEE) (B, RFRIE, ~— 7T 0 7 W SUTEHE) IR 220 HIc &
V. ZOEREERRNGEICHIAEND X0 b RE RN FE AR 2 B &
FUAE N D EILEE

“In certain instances these Guidelines refer to “unique and valuable” intangibles. “Unique and

valuable” intangibles are those intangibles (i) that are not comparable to intangibles used by or
available to parties to potentially comparable transactions, and (ii) whose use in business operations
(e.g. manufacturing, provision of services, marketing, sales or administration) is expected to yield
greater future economic benefits than would be expected in the absence of the intangible.”
OV ORE TIERRAIE 482 SRICEHT 2 AFE) 5B 6 = C [ —RAVRBE I IE & AR MED i i
& PE~OF ST EDOE M | 50 H,
“In related party transfers of normal profit intangibles, there are likely to be comparable third party
licenses. Such licenses can produce evidence of arm's length dealings. The arm's length bargaining
of the unrelated parties over the terms of the arrangement reflects each party's judgment about what
its share of the combined income (or appropriate expense reimbursement) ought to be. Hence, each
has made a judgment that the remuneration it expects to receive is commensurate with the income
attributable to its exploitation of the intangible.
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Application of the commensurate with income standard to normal profit intangibles will ordinarily
produce results consistent with those obtained under pre-1986 law in those cases where
economically appropriate comparables were used. For example, the licensing agreement for the
formula to a particular brand of perfume is likely to have many "inexact" comparables.' If
appropriate comparables exist, they can be examined to determine an arm's length, or commensurate
with income, return. Thus, in many cases the appropriate income.”

¥ OECD BRIl A KT A 2+ /85 757 6,137 IZHBW T bRERIC, G PE T
T PEI AR D HERI DR ERIZ ] S 1 D BIAIFS B E S HAIC OV T, FRIATREME AT IC B W
T, e rTREZR FEREE M HG [ IZ BT 2B LG 2 MR E SN 556, BIREE XL
METZ B PE (AR 2 MERI D RSHAIT B9~ D ML A ERIRS 1, WO 154 LG 2 2R 21T
ST T, HBSERBGICESERET 2 ZENARETH L L LTV D,

“Where the comparability analysis identifies reliable information related to comparable uncontrolled
transactions, the determination of arm’s length prices for a transfer of intangibles or rights in
intangibles can be determined on the basis of such comparables after making any comparability
adjustments that may be appropriate and reliable.”

% 72, B OECD BHAflikg T A R T A o« /XT 27T 7 6205 Tk, MIAEHGRIEAN T =—
7 T & 5 BETEE PE 2 i L 72 W60, (B LIS 2 Ll R & FrE TRE 2R 6. AL
ik L HETL, FRROEAERS SR HETL . IR AL E L K OV | AL B ZERRS 1L 55 o0 A AIRRRE D J7 14
(23D PN AR ZERMIAS DIRTED IREZR 2 L 3 & LTV D,

“Where the tested party does not use unique and valuable intangibles, and where reliable
comparables can be identified, it will often be possible to determine arm’s length prices on the basis
of one-sided methods including the CUP, resale price, cost plus and TNMM methods.”

102 OR[E TIERRALEL 482 SRICBHT 2 AFE) 55 6 = C [ RV B IE & AR MED i i
B PE~OF SR EDOE M | 51 H,

“As described in Chapter 4, the difficulty in applying section 482 to high profit potential intangibles
is that unrelated party licenses of comparable intangibles almost never exist. Consequently, if the
appropriate related party transfer price for a high profit potential intangible is expressed in terms of a
royalty, the result may not bear any resemblance to a third party license for a normal intangible. That
is, owing to the intangible's enormous profitability, an allocation under the commensurate with
income standard, if made solely through a royalty rate adjustment, might be so large compared to
normal product royalty rates that it does not look like an arm's length royalty. Therefore, one might
argue that an extraordinarily high rate could never be an arm's length royalty merely because third
party royalties are never that high.

From an economic perspective, however, an unprecedented or "super-royalty" rate may be required
to appropriately reflect a relatively minor economic contribution by the transferee and achieve a
proper allocation of income. As discussed in Chapter 11, the commensurate with income standard, in
requiring a "super-royalty" rate in order to achieve a proper allocation of income in such a case, does
not mandate a rate in excess of arm's length rates. Nor does it permit taxpayers to set a "super-
royalty" rate in excess of arm's length rates. For example, enactment of the commensurate with
income standard would not justify royalty increases in excess of arm's length rates by U.S. affiliates
of foreign parent corporations (or vice versa).”
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“However, it will often be the case in matters involving transfers of intangibles or rights in
intangibles that the comparability analysis (including the functional analysis) reveals that there are
no reliable comparable uncontrolled transactions that can be used to determine the arm’s length price
and other conditions. This can occur if the intangibles in question have unique characteristics, or if
they are of such critical importance that such intangibles are transferred only among associated
enterprises. It may also result from a lack of available data regarding potentially comparable
transactions or from other causes. Notwithstanding the lack of reliable comparables, it is usually
possible to determine the arm’s length price and other conditions for the controlled transaction.

E72. ¥ OECD BEsflitk A T A 2+ 3T 757 6139 Ti, R L1532 Hl T ae/2
B RIEG Z BT D IF RS FHE TE WA, MSZAZEFRAIOBEAIZ BT, b
BRI RE 7R RDUC B W TIEREE THAILTAE LI Th A ) filikk % Z Do FIEIC L 0 FE
THIEPROOEN, UTOREERETHILENEETHL L LTND,

GO L HEHOMKRE, BHELTD 27

5| 247 9 F¥ Lo h

HR 5| D45 25 A3 SRS H T P] RE 7@ R D B

B REIZ L > Th e b SN oMY, RIS I B 2 i O
B AT TEAE R 72 i iy Je OMR S D AR R RO 72 LA P

H25 723 B RLIA F 402 15k DR H B4

B, nr—ay - s KEVEH, ZEBEEO I V—T VYV~

& o T RFEEE D T OO IR FTREME D 254,

“Where information regarding reliable comparable uncontrolled transactions cannot be identified,
the arm’s length principle requires use of another method to determine the price that uncontrolled
parties would have agreed under comparable circumstances. In making such determinations, it is
important to consider:
* The functions, assets and risks of the respective parties to the transaction.
* The business reasons for engaging in the transaction.
* The perspectives of and options realistically available to each of the parties to the transaction.
* The competitive advantages conferred by the intangibles including especially the relative
profitability of products and services or potential products and services related to the intangibles.
* The expected future economic benefits from the transaction.
* Other comparability factors such as features of local markets, location savings, assembled
workforce, and MNE group synergies.”

E DIC, BT OECD Bt T A KT A >« /T 757 6209 Tik, (FHH LG5 HBIES
G| M ETE . BB oMY EEN 2 =—7 ClifEd 2 Bk E1T-> TV AT,
METFZE PE O F 23 B8 30 2 P i D IR FE IR B HRBHZ DWW T, s [FRALAIER 2 BIE O IS
KO MSEAEZERIZ T DFREL D DIRETEDL L HHDHE LTV D,

“In some circumstances where reliable uncontrolled transactions cannot be identified, transactional
profit split methods may be utilised to determine an arm’s length allocation of profits for the sale of
goods or the provision of services involving the use of intangibles.”
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10 OKIE THERRAE 482 RICBT 2 A#E) H 8 = NEMMFE) B EMMIMEE 67 H.
“It may be advisable to publish in the Internal Revenue Manual a list of factors that, if one or more
changes substantially, would Indicate that there may be a substantial change in intangible Income
that may warrant an examination of the taxpayer's Intangible transfer pricing. These factors might
include: (a) the size and number of markets penetrated; (b) the product's market share; (c) the
product's sales volume; (d) the product's sales revenue; (e) the number of uses for the technology; (f)
improvements to the technology; (g) marketing expense; (h) production costs; (1) the services
provided by each party in connection with the use of the intangible; and (j) the product's profit
margin or the process' cost savings.”

10 OKIE TERRANE 482 RICBT 2 AF) 10 3 C TiA Shz B ¥EIT T 2 M3
T u—F DI 83-84 H,

“Microeconomic theory leads to an unambiguous and natural statement of what the income of
unrelated parties should be in these circumstances. As long as the industry under analysis is
competitive and the factors of production are homogeneous and mobile between sectors, it is
assumed that "economic," "excess," or "above-normal" profits will be zero in the long run. That is,
each firm will earn just enough to be able to pay for the land, labor, capital, and other factors of
production that it uses to produce its outputs.

The zero economic profit concept does not state that taxable income should be zero. If owners of the
firm have supplied it with capital or other inputs, the firm should earn enough to be able to reward
the shareholders for these factors; otherwise, the shareholders would be wise to find a better
investment. Rather, the zero profit concept implies that in a competitive industry there should be an
equality between the gross revenues of a firm and the summation of the market returns that are or
could be earned by all of the factors of production that the firm employs. If gross revenues were
higher than this amount, then the firm would be earning "above-normal" profits; the existence of
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"above -normal" profits would attract other firms to enter the industry until these "above -normal"
profits disappeared through competition. If gross revenues were lower than this amount, a firm
would not be able to earn enough to reward all of the factors it employs and, in the long run, would
have to shrink or disappear.
This equality between revenue and the sum of returns to each factor of production may be used to
determine the proper allocation of income among the related parties within the multinational.
Specifically, subject to the discussion in section D infra regarding monopoly situations and
intangibles, one should measure the factors of production used by each related party and compute
the returns that each one would earn on its best alternative use in the marketplace. The sum of these
amounts yields the total input returns that each related party would have to earn if it were an
unrelated enterprise. The sum also equals the amount that the multinational enterprise would have to
pay an unrelated party to get it to produce the same outputs (employing the same inputs and using
the same technology) as the related party does. Attributing this gross income to each related party
will result in its tax base being equal to the hypothetical unrelated party alternative; therefore, the tax
burden will be equal. Thus, there will be no tax incentive or disincentive to related party
transactions.
The theory discussed above implies that a competitive firm's gross revenue, which equals price times
quantity of output, will be equal to the returns that the factors it employs could earn in the
marketplace. The traditional arm's length approach looks at the gross revenue side of this equation;
the alternative procedure outlined above looks at the input side. It starts by identifying the factors of
production employed by the firm, determining the returns that these factors would earn in the
marketplace, and computing the sum. In short, the traditional approach looks for the prices that the
firm's outputs would command in the marketplace, whereas the alternative approach seeks to
determine the returns that the firm's factors would earn in the marketplace. Both approaches are
equally consistent with the basic goal of the arm's length principle, which is to use information about
unrelated parties operating at arm's length to determine the allocation of income in a related party
setting.”
10 FTAARIS PR E R, MRS R 2 R L CE T E D L oA DR D H D,
Avi-Yonah, Reuven S.” XILINX REVISITED.” Tax Notes Int'l, June 8, 2009, p. 859.
“However, the majority held that the ALS was not the focus of section 482: "Significantly, achieving
an arm's length result is not itself the regulatory regime's goal; rather, its purpose is to prevent tax
evasion by ensuring taxpayers accurately reflect taxable income attributable to controlled
transactions.”

Lo L, AR, 2 oRHRAE S, ITSHICHEREHE 37 SRR & AT H
5L OBE A STV B,
Avi-Yonah, Reuven S.” XILINX AND THE ARM'S-LENGTH STANDARD.” Tax Notes Int'l,
March 29, 2010, p. 1141.
“The opinion makes it pretty clear why the reversal occurred. It was the result of concentrated
pressure by the international tax community and the fact that the government was unwilling to
defend the theory on which the panel originally decided the case: that the arm's-length standard of
the section 482 regulations does not apply to cost sharing.”
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106 Bausch & Lomb. Inc. v. Commissioner, 92 T.C. 525 (1989) ,

107 «Respondent's argument would have some merit had we found that B&L was required to
purchase B&L Ireland's production of soft contact lenses. In such a case, B&L Ireland would indeed
have been a contract manufacturer in substance despite the fact that ostensibly the license agreement
and product purchases were not interdependent. However, we have found as fact that no such
purchase requirement existed.”
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108 «Considering the proven, low-cost production technology to which B&L Ireland gained access
via the licensing agreement, and its access to worldwide markets through its relationship with B&L,
we consider the risks assumed by B&L Ireland to be moderate in comparison to those of other
manufacturing ventures and the 15-percent premium to be wholly adequate to compensate B&L
Ireland for assumption of these risks.

We thus hold that a royalty of 20 percent of B&L Ireland's sales price for soft contact lenses
constitutes arm's-length consideration for use of B&L's intangibles.”

109 Merck & Co. v. United States, 24 Cl. Ct. 73 (1991) .

110 «In this tax refund suit, in addition to showing that the Section 482 reallocation was arbitrary,
capricious, or unreasonable, Merck must prove the correct amount of the tax, and any overpayment.
The Section 482 issue is the only matter that remains outstanding after the IRS audit for tax years
1975 and 1976. Both parties have pursued an all or nothing position in this case. Merck's position
that the Section 482 allocation was arbitrary, capricious and unreasonable under applicable law
accords with fact and controlling precedent. Defendant has not demonstrated that an allocation of 7
percent, or any other allocation, would be appropriate. Accordingly, Merck is entitled to recover on
its claims for refunds for 1975 and 1976.”
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" Birch, Robert J, “High Profit Intangibles After the White Paper and Bausch and Lomb: Is The
Treasury Using Opaque Lenses?” University of Miami Law School Institutional Repository,
University of Miami Business Law Review, 10-1-1991, Page 105-129.
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DB A Y LT 4 & LTODNZEIRTE D0 MEE 22 5,

B PEME O TSR EFIS U TR O A Y LT ¢ ZEINT D54,
E SO RN AKAE D FA CHEGES 2 RIS FLYEE 236 - 4UE, 2 SRRk UE
EMZ, BRABREBRSMTREIES 2 Lk, @ila A YvT 4 ORI
MHBIZTE D Z LTk,

BRI 7o NT A ZE RS B E 715 Cd 2 58 ERRFILE T O BRI K 0 Bl

ZBHIET D AR eARS R EVE & | B SERIAR T ORI K 0 Bisfiiis 2 B ET 5
RS L HEE & ORI, FIZEAKHERRIE & U CIe e — s BR R 2 EbR - 5 720
DERIZ\ME RV, 2O, HEFSFLOFIEKELZMZ 572D, ke
ks FEE 2 Lot LR OKEZGRET 2 2 & & Pl EE % 56 H
L CHERNROKEEZZRET D2 L3 L TWD ERZIT BN,

LU, W& EMEOFZA AN U Ol e A Yu 7 ¢ 2 EINT 555
By BA YT 4 PHEFRAORTEE —EHEN G I S TuhiuE, #
IR FE AR FEHEVE & RIS LR O N E WA E D ATREMER & 5,

N2 7% TRRAMmAS BRI OEFEREIME — DRE ORI E 2 #4F & LT — ) [PTSaRE o1k
L BUKR] ﬁ £PA 1996 45(371—372 H),

13 SKENCI T 2 482 Sodli %, NERATREEIC L 2R E &AM, 7 (affirmative
discretionary action) & AT H AL, MBLFEN D 482 DM Z KD H Z LIFTE RN &
SNTWeDS, 1994 FEOMBARIRISCELARE, B 1 X 56 H O FTEeM: & B2 5 1T %
> T CKIE 578 HHII§1-482-1(a)(3)) (M HEAE [BIESIRAAICIS T 5 Fok & ik — FEEF B
ZORUEIC—) ZME . HYIA. WA THBITE & HERIPRGE] < RV REFE 1995 4
326 EHE(23)).
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LTHMEIIZSNRY, 2072, BRI EEEIL. IS EELED

RICHEN R EETEC bR NbDEEZ BND,

Los U, FZSHYEEIC L 0 AE 2o BRI O K ELZ I 2 5 5A 121,
IR — i B O SHICIT A RN < G EMEO %7 EFITS
CCEe A YT ¢ 2RI 5 Z ERfllsNDZ &b, £DH, F
AHEIE T, PTG E O R ICH N 2B E T IEIC o TnDH D EE X
bIvd,

AT RIS MR E O I BV T, EMIFHEEIC L0 . SRR R
EDMREZATV, BRI St RE S TR A Y LT« OEIEZTT
92 LIZONT, WEBRATRE OHEEITYTZ DT ONTH R L 72 o 7o 7
il & LT, 2016 4£® Medtronic, Inc. and Consolidated Subsidiaries v. Commissioner
FIURH 5,

REMHTIX, KEOEEEZRESTH D Medtronic #1725, 7=/ F U =
HLE - 24E(MPROC) D) B RN T D B EFED 1 A Y /LT 4 122N T, 2001 4F
2 TERHEER KON — RRRICAR D T A & v AIZHEVy, MPROC %, Medtronic
SOMNARFER 2 A YT ¢ & LT, EEEEROKETORIENTE LD 29% Kk
DY — FEOMENTE LD 15%% 9 ZEICHERE Lz, | P2 ERMRARE
2%, 0%, [Medtronic £ 2002 FFEORLE HEHIZRT DA ANT, W
EIR AT REIL, EREIRE Y — ISR 2 BN & O MPROC,
Medtronic US }2 UF Med USA ORI OFBAMIES & & H1T, 2002 FFEIT{Thie 7 =
b U ZZEIT D Medtronic fEDOFZEFREZ 0T L1z, THEORER, MBiE &
T RARAP—=THDHT — A N&Y 7 WNEIR UM S | LU 2 N ER A
ITREIEIZITAND Z & Lirolehy, TEBERRIER] 28T 572 %

"4 T.C. Memo 2016-112.

15 “In accordance with the devices and leads licenses, MPROC agreed to pay what Medtronic US
and MPROC determined to be an arm's-length royalty of 29% to Medtronic US on its U.S. net
intercompany sales of devices and 15% to Medtronic US on its net intercompany sales of leads.”

50



WD Elrolz, | 10, 2D, [TV ) 2R EERET
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44%, U — FfR26% & T HHRHEK TIRROGREEAXMT 5 & LisoTe, | 11,
Z D%, [Medtronic thix, 7=/ MY 2 /x5 GERELZMHEH L T 2005 F K
2006 FEDOFEHE ZBIRNICITo 72, 7L b 2R 5 5 EREE L
95728, Medtronic fLi%, SO G HLHELIZEK S a A v vT 4 L—

& LT, BEEROMBZENTE LITRT D 29% 4 VY — R#RORZFENTE I3
5 15%% @A L=, | '8, LT, [Medtronic %, ML= aA ¥viL7r
4 L— MERERORFENT LITHT 5 4% KTV — REROMBZENTE LTk
T2526%) % SHIZHEA L, /LY 2R EBEREEITEE S D NERK
NTEE OREIZESFIEpENEEZ#EA Lz, | "WBBREEITo 72,

Z D%, MPROC OFZEKENE 7o o722 LD, 2005 4K TR 2006 4F-D
B S ITER DB DY 2007 0 B 7oL, THERATEE X, FlZgHt
Heyk 2 U 72 Heimert i F IS IBEBIBEA R Lo, | 102 &Ik
D, EiEeA YT 0 ZEE L, Blat IR 2 B S DR A 2010
B T T2DTH D,

Medtronic £EiZ, FREBIAL Y 2 RAR & LT 2011 4F, FABIECHIFTICERR L. 44
MNTHGS [ FEHEE(CUT I K D HE Lz e A YL T 0 L— b & ERERR 29%.
U— F#E 15% & 3 25 ODMANLARERUNFE Th D & TR L7o/ER. 201646 .,
FBEHATIX IRS I X D e A YT 4 2RO DB ZHTVIE L, 7=
VR Y AR LEBERETCOOAL YILT 4 IZHEWEFEASRTIREEITo 12,

HIPTIR, BRSPS ME DT T DUV T, 1986 E DRI EIEITIR D E3HS

116 «In an audit of petitioner's 2002 tax return, respondent analyzed the devices and leads
intercompany transactions and the transfer prices among MPROC, Medtronic US, and Med USA, as
well as the 2002 restructuring of Medtronic's operations in Puerto Rico. At the conclusion of the
examination, respondent accepted the comparable uncontrolled transactions (CUT) identified by
petitioner and its adviser, Ernst and Young, LLP (EY), but adjusted the transactions to increase their
"profit potential".”

17 «“The Puerto Rico MOU reflected an agreement at the end of the audit which was royalty rates of
44% for devices and 26% for leads to be paid by MPROC on its intercompany sales.”

118 «Ppetitioner filed timely its 2005 and 2006 tax returns using the Puerto Rico MOU. To implement
the Puerto Rico MOU, petitioner first applied the original CUT royalty rates of 29% for
intercompany sales of devices and 15% for intercompany sales of leads.”

119 «petitioner then applied the increased royalty rates (44% for devices on intercompany sales and
26% for leads on intercompany sales) and the profit split methodology in reliance on respondent's
determinations set forth in the Puerto Rico MOU.”

120 «“Respondent calculated these deficiencies in reliance on the Heimert report, ..., which used the
comparable profits method (CPM).”

51



AL TN 1988 0 THEREAVE 482 (I 2 8FHF) ZolH L, FHZ, E
G RENBRE TN B & el L CEVWIMEZ A L TV A GEITIE. BEERBLO
SMEBIFRIE N UL B SE TIE AN R PE 2 R 271 ' T 0 7 3Bl
Flh D, L, [ ORAFE LT, NERAL482 KR MBEE KA
O [MSZAEZERL] 77 v —F OMPICEBNE SN T Y, FEREE O ik
ATREZRMNT AR SERTERG I S K40 L, SRR AN 22\ DS NT AR 3 O & % 7R %
DETHFELIAERDMELEE TS, ) 2EERHL TV,
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LorUL7edn b, MEREFEICBRT D2 PTS 2 MEE L, FAXHH) e R s kIS
KOS 2 0835 2 &%, EEEEMToTNDLZ L LESNTHY, £
DIz, PFFFRISEREMED — %72 B 0L, I EEOMANL R TOBRIC
BOWTIHEREE THNITHET 2 13T OEBEE) O K Y HEEDBET 2015
NITHRM AR T H 2 ThD, ) HEERMLTWD,

FIZS EEHEYRIZ K D RREEIC SV T, TNERS AT R B 13X Heimert O 2347 23 i /7

121 “There is a strong incentive for taxpayers to transfer intangibles to related foreign corporations
or possessions corporations in a low tax jurisdiction, particularly when the intangible has a high
value relative to manufacturing or assembly costs.”

122 “Many observers have questioned the effectiveness of the "arm's length" approach of the
regulations under section 482. A recurrent problem is the absence of comparable arm's length
transactions between unrelated parties, and the inconsistent results of attempting to impose an arm's
length concept in the absence of comparables.”

123 “The problems are particularly acute in the case of transfers of high-profit potential intangibles.
Taxpayers may transfer such intangibles to foreign related corporations or to possession corporations
at an early stage, for a relatively low royalty, and take the position that it was not possible at the time
of the transfers to predict the subsequent success of the product. Even in the case of a proven high-
profit intangible, taxpayers frequently take the position that intercompany royalty rates may
appropriately be set on the basis of industry norms for transfers of much less profitable items.”

124 «Looking at the income related to the intangible and splitting it according to relative economic
contributions is consistent with what unrelated parties do. The general goal of the commensurate
with income standard is, therefore, to ensure that each party earns the income or return from the
intangible that an unrelated party would earn in an arm's length transfer of the intangible.”
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2 H PTARFRIG R R 0D 3 AR 2 A
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BEPS & i & T, MIEE RG24 2 BEslits AT IiZ VT, Bl Y
JIZ K D ITHFMAFOREEENHEEE 72> TS LR L TWD Y, flx i,

125 «Respondent contends that the Heimert analysis is the best method, and thus should be used as
required under section 1.482-1(c), Income Tax Regs. The best method rule, however, requires the
facts and circumstances to be considered for determining the arm's-length result.”
126 «Qur focus is on the reasonableness of the result and not on the details of the methodology
employed.”
127 «We hold that petitioner has met its burden of showing that respondent's allocations were
arbitrary, capricious, or unreasonable.”
128 Sundstrand Corp. & Subs. v. Commissioner, 96 T.C. 226, 353-354 (1991) Ti%, ¥ > AR —/L
T2t bR EB S A~ SHA DI T I E PE O B~ O BRI R BUR 2 NER AT
OISLARERMIASE FE FIEOR AR, BEHTESEN R OREGEHR b0 Ll S
W5,
129 “The commensurate with income standard does not replace the arm's-length standard.”
130 «We conclude that respondent's use of the CPM is not required under the section 482
commensurate with income standard and respondent's arguments regarding that standard do not
change the Court's view that respondent's allocations were unreasonable.”
131 B OECD BHaMliks VA K74 2 - /T 757 6.186,

“A tax administration may find it difficult to establish or verify what developments or events might
be considered relevant for the pricing of a transaction involving the transfer of intangibles or rights
in intangibles, and the extent to which the occurrence of such developments or events, or the
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direction they take, might have been foreseen or reasonably foreseeable at the time the transaction
was entered into.”
132 37 OECD BEAflits /A KT A 2« 37 757 6.186,

“For example, an enterprise may transfer intangibles at an early stage of development to an
associated enterprise, set a royalty rate that does not reflect the value of the intangible at the time of
the transfer, and later take the position that it was not possible at the time of the transfer to predict
the subsequent success of the product with full certainty. The difference between the ex ante and ex
post value of the intangible would therefore be claimed by the taxpayer to be attributable to more
favourable developments than anticipated.”

133 37 OECD BEsflits /A KT A L« 35 757 6.186,

“The general experience of tax administrations in these situations is that they may not have the
specific business insights or access to the information to be able to examine the taxpayer’s claim and
to demonstrate that the difference between the ex ante and ex post value of the intangible is due to
non-arm’s length pricing assumptions made by the taxpayer. Instead, tax administrations seeking to
examine the taxpayer’s claim are largely dependent on the insights and information provided by that
taxpayer. These situations associated with information asymmetry between taxpayers and tax
administrations can give rise to transfer pricing risk.”

134 37 OECD Bsflits /A R T4 L« 35757 6188,

“In response to the considerations discussed above, this section contains an approach consistent with
the arm’s length principle that tax administrations can adopt to ensure that tax administrations can
determine in which situations the pricing arrangements as set by the taxpayers are at arm’s length
and are based on an appropriate weighting of the foreseeable developments or events that are
relevant for the valuation of certain hard-to- value intangibles, and in which situations this is not the
case. Under this approach, ex post evidence provides presumptive evidence as to the existence of

54



ISP E R E DO HIZB W T, FROGEM LHEEZIT 2 56, Tl & 5
BROREROTBES T I X U ERBUL S 2 e SN D HEAITIE, BREIEIC X DRl
&7 OMNIARZEFRIO@EH S 137 BV RTREER B D,

Bl 21X, PAEEICIE, BEIEP O TR ERERPRE S B 546, RRIC
Ipole—OYEZFN, HREENT D7-OICHZBOR LHET Y HAEITD
IRTIRND . ARNZ I o T )7 DY FE 1L, FREDOWD T L5 T 5D
T, BRWIIL LD Z L3 RICHRBITIG LT E LT, EHAEDE
B, FRCHHEORME DWW L9 REBAFICEE T 25 81TMmD Thnk
EBEZHILDHIP,

ZDT=, MY FEEF MO YPIEG R & FEPRE S EL LIEEE, RRI7Z
Wi o= DM EFOR LHICE S OYFER L RS EITHI 2 &
MTEIELTH, BYNFOETE L DN 5 FHIIMD TORWHER S
Do

L L. # OECD BERflitg T A KT A > Tk, HRBICEDITERAN
DTHDHEBEZDGAEITIX, 2O XD RFGIT LV BEEHE MG | Ok HE D
BEMNMTONDEXETHD E L TNHI,

1996 FFEIZRE S VT2 U W DI E FEIZAR D OBCD BEsflits 7 A K7 A T

uncertainties at the time of the transaction, whether the taxpayer appropriately took into account
reasonably foreseeable developments or events at the time of the transaction, and the reliability of
the information used ex ante in determining the transfer price for the transfer of such intangibles or
rights in intangibles.”

B3R REAE HENRBLO EARE & AR -G L 1 v T 1 7 — ) BUAY 559
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136 3 OECD Bsflits /A KT A L« 37757 6185,

“If independent enterprises in comparable circumstances would have agreed on the inclusion of a
mechanism to address high uncertainty in valuing the intangible (e.g. a price adjustment clause), the
tax administration should be permitted to determine the pricing of a transaction involving an
intangible or rights in an intangible on the basis of such mechanism. Similarly, if independent
enterprises in comparable circumstances would have considered subsequent events so fundamental
that their occurrence would have led to a prospective renegotiation of the pricing of a transaction,
such events should also lead to a modification of the pricing of the transaction between associated
enterprises.”
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1371996 4= OECD BHAMIMs U A KT A >+ /N5 757 635,

“It is recognized that tax administrations may not be able to conduct an audit of a taxpayer’s return
until several years after it has been filed. In such a case, a tax administration would be entitled to
adjust the amount of consideration with respect to all open years up to the time when the audit takes
place, on the basis of the information the independent enterprises would have used in comparable
circumstance to set the pricing.”

138 3 OECD Bsflits /A FZA 2« 352757 6191,

“For such intangibles, information asymmetry between taxpayer and tax administrations, including
what information the taxpayer took into account in determining the pricing of the transaction, may
be acute and may exacerbate the difficulty encountered by tax administrations in verifying the arm’s
length basis on which pricing was determined for the reasons discussed in paragraph 6.186. As a
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result, it will prove difficult for a tax administration to perform a risk assessment for transfer pricing
purposes, to evaluate the reliability of the information on which pricing has been based by the
taxpayer, or to consider whether the intangible or rights in intangibles have been transferred at
undervalue or overvalue compared to the arm’s length price, until ex post outcomes are known in
years subsequent to the transfer.”
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%% 58 OECD Btk 1A KT A >« XT 7T 7 6.192,

“In these circumstances, the tax administration can consider ex post outcomes as presumptive

evidence about the appropriateness of the ex ante pricing arrangements. However, the consideration

of ex post evidence should be based on a determination that such evidence is necessary to be taken
into account to assess the reliability of the information on which ex ante pricing has been based.

Where the tax administration is able to confirm the reliability of the information on which ex ante

pricing has been based, notwithstanding the approach described in this section, then adjustments

based on ex post profit levels should not be made. In evaluating the ex ante pricing arrangements,
the tax administration is entitled to use the ex post evidence about financial outcomes to inform the
determination of the arm’s length pricing arrangements, including any contingent pricing
arrangements, that would have been made between independent enterprises at the time of the
transaction.”

140 3 OECD BEAflits /A KT A L« 35757 6.193,

“This approach will not apply to transactions involving the transfer or use of HTVI falling within the

scope of paragraph 6.189, when at least one of the following exemptions applies:

i) The taxpayer provides:
1.Details of the ex ante projections used at the time of the transfer to determine the pricing
arrangements, including how risks were accounted for in calculations to determine the price (e.g.
probability-weighted), and the appropriateness of its consideration of reasonably foreseeable
events and other risks, and the probability of occurrence; and,
2.Reliable evidence that any significant difference between the financial projections and actual
outcomes is due to: a) unforeseeable developments or events occurring after the determination of
the price that could not have been anticipated by the associated enterprises at the time of the
transaction; or b) the playing out of probability of occurrence of foreseeable outcomes, and that
these probabilities were not significantly overestimated or underestimated at the time of the
transaction;

ii) The transfer of the HTVI is covered by a bilateral or multilateral advance pricing arrangement in
effect for the period in question between the countries of the transferee and the transferor.

iii) Any significant difference between the financial projections and actual outcomes mentioned in
1)2 above does not have the effect of reducing or increasing the compensation for the HTVI by
more than 20% of the compensation determined at the time of the transaction.

iv) A commercialisation period of five years has passed following the year in which the HT VI first
generated unrelated party revenues for the transferee and in which commercialisation period any
significant difference between the financial projections and actual outcomes mentioned in )2
above was not greater than 20% of the projections for that period.
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<2 enfamash T,

1. The development of a framework for analysis of intangible-related transfer pricing issues;

2. Definitional aspects;

3. Specific categories of transactions involving intangibles, such as research and development
activities, differentiation between intangible transfers and services, marketing intangibles, other
intangibles and business attributes;

4. How to identify and characterise an intangible transfer;

5.Situations where an enterprise would at arm’s length have a right to share in the return from an
intangible that it does not own;

6. Valuation issues.
http://www.oecd.org/document/44/0,3746.en_2649 33753 46988012 1 1_1 1,00.html

5 OECD Bt VA KT A 2« /T 757 955,

“Transfers of intangibles or rights in intangibles raise difficult questions both as to the identification
of the intangibles transferred and as to their valuation. Identification can be difficult because not all
valuable intangibles are legally protected and registered and not all valuable intangibles are
recognised or recorded for accounting purposes. Relevant intangibles might potentially include
rights to use industrial assets such as patents, trademarks, trade names, designs or models, as well as
copyrights of literary, artistic or scientific work (including software) and intellectual property such
as know-how and trade secrets. They may also include customer lists, distribution channels, unique
names, symbols or pictures. An essential part of the analysis of a business restructuring is to identify
with specificity the relevant intangibles or rights in intangibles that were transferred (if any),
whether independent parties would have remunerated their transfer, and what their arm’s length
value is.”

%3, OECD BEAMIHE T A KT A2+ /3T 7 57956 Tl, MIBERETEZE ISR
BRI DRIRIT R 2 IS S O B 1T 8% 52 2R L LT, MG
PN B 18 5 U RS O - TEGEIIR - SR, ST E IR 2 HER OV K OV PUC
B3~ 2 IR (1] S 3E O IEORIRR, HBRAYZR MR, BrBOZ2mIR) | ERREZ 2T 5
A \IZ 2 ORI - FAFHIRH, SEEHERNIATET 2 & 5 2P SRIAZ 2T TV D,

“It will be affected by a number of factors among which are the amount, duration and riskiness of
the expected benefits from the exploitation of the intangible, the nature of the intangible right and
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the restrictions that may be attached to it (restrictions in the way it can be used or exploited,
geographical restrictions, time limitations), the extent and remaining duration of its legal protection
(if any), and any exclusivity clause that might be attached to the right.”

146 3 OECD Bsflits /A FZA 2 - X5 7T 7 6.6,

“In these Guidelines, therefore, the word “intangible” is intended to address something which is not
a physical asset or a financial asset, which is capable of being owned or controlled for use in
commercial activities, and whose use or transfer would be compensated had it occurred in a
transaction between independent parties in comparable circumstances.”

47 3 OECD Bsflits /A KT A 2 - T 7T 761,

“Intangibles that are important to consider for transfer pricing purposes are not always recognised
as intangible assets for accounting purposes. For example, costs associated with developing
intangibles internally through expenditures such as research and development and advertising are
sometimes expensed rather than capitalised for accounting purposes and the intangibles resulting
from such expenditures therefore are not always reflected on the balance sheet.”

148 37 OECD Bsflits /A KT A - XT7 7T 768,

“The availability and extent of legal, contractual, or other forms of protection may affect the value

of an item and the returns that should be attributed to it.”
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"9 B OECD BiRflits 1A KT A > - /35 757 6.10,

“Depending on the industry sector and other facts specific to a particular case, exploitation of
intangibles can account for either a large or small part of the MNE’s value creation. It should be
emphasised that not all intangibles deserve compensation separate from the required payment for
goods or services in all circumstances, and not all intangibles give rise to premium returns in all
circumstances.”

150 B OECD BiRflits 1A KT A > - /35 757 6.88,

“Rights in intangibles themselves may be transferred in controlled transactions. Such transactions
may involve a transfer of all rights in the intangibles in question (e.g. a sale of the intangible or a
perpetual, exclusive licence of the intangible) or only limited rights (e.g. a licence or similar transfer
of limited rights to use an intangible which may be subject to geographical restrictions, limited
duration, or restrictions with respect to the right to use, exploit, reproduce, further transfer, or further
develop).”

! ¥ OECD BHaffiks 1A KT A 2 - 3T 7T 7 6.89,

“In transactions involving the transfer of intangibles or rights in intangibles, it is essential to
identify with specificity the nature of the intangibles and rights in intangibles that are transferred
between associated enterprises. Where limitations are imposed on the rights transferred, it is also
essential to identify the nature of such limitations and the full extent of the rights transferred.”

152 Br OECD BIRflits A KT A > - 35757 6.92,

“Intangibles (including limited rights in intangibles) may be transferred individually or in
combination with other intangibles. In considering transactions involving transfers of combinations
of intangibles, two related issues often arise.”
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13 37 OECD Bsflits /A FZA 2 - X5 757 693,

“It may be the case that some intangibles are more valuable in combination with other intangibles
than would be the case if the intangibles were considered separately. It is therefore important to
identify the nature of the legal and economic interactions between intangibles that are transferred in
combination.”

14 3 OECD Bsflits /A K ZA 2 - X5 757 695,

“A second and related issue involves the importance of ensuring that all intangibles transferred in a
particular transaction have been identified. It may be the case, for example, that intangibles are so
intertwined that it is not possible, as a substantive matter, to transfer one without transferring the
other. Indeed, it will often be the case that a transfer of one intangible will necessarily imply the
transfer of other intangibles.”

15 ¥ OECD BEAMME N A RTA 2 - "TF 757 698,

“In some situations intangibles or rights in intangibles may be transferred in combination with
tangible business assets, or in combination with services. It is important in such a situation to
determine whether intangibles have in fact been transferred in connection with the transaction. It is
also important that all of the intangibles transferred in connection with a particular transaction be
identified and taken into account in the transfer pricing analysis.”

130 ST PEIC LV Al S 2 BB~ OB A SRE T DM AR E o TV D L OFEdi
% & %, Sullivan, Martin A. “ANALYSIS: SHOULD WE PROMOTE OR PUNISH EXCESS
PROFITS?” Tax Notes, Nov. 2, 2015, p. 591.
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“In recent years there has been growing interest in dividing profits between normal and excess
profits and taxing each differently.”

“In many cases, however, it may be that excess profits are entirely attributable to intangible assets.”
157 ¥t OECD BEAMMitE VA KT A > - RT 757 6118,

“Whether the rights in intangibles relevant to a particular transaction involving the transfer of
intangibles or rights in intangibles are exclusive or non-exclusive can be an important comparability
consideration. Some intangibles allow the legal owner of the intangible to exclude others from using
the intangible. A patent, for example, grants an exclusive right to use the invention covered by the
patent for a period of years. If the party controlling intangible rights can exclude other enterprises
from the market, or exclude them from using intangibles that provide a market advantage, that party
may enjoy a high degree of market power or market influence. A party with non-exclusive rights to
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intangibles will not be able to exclude all competitors and will generally not have the same degree of
market power or influence. Accordingly, the exclusive or non-exclusive nature of intangibles or
rights in intangibles should be considered in connection with the comparability analysis.”

158 B OECD BiRflits A KT A > - /35 757 6.119,

“The extent and duration of legal protection of the intangibles relevant to a particular transfer can
be an important comparability consideration. Legal protections associated with some intangibles can
prevent competitors from entering a particular market. For other intangibles, such as know-how or
trade secrets, available legal protections may have a different nature and not be as strong or last as
long. For intangibles with limited useful lives, the duration of legal protections can be important
since the duration of the intangible rights will affect the expectation of the parties to a transaction
with regard to the future benefits from the exploitation of the intangible.”

159 B OECD BiRflits 1A KT A > - /35 757 6.120,

“The geographic scope of the intangibles or rights in intangibles will be an important comparability
consideration. A global grant of rights to intangibles may be more valuable than a grant limited to
one or a few countries, depending on the nature of the product, the nature of the intangible, and the
nature of the markets in question.”
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160 3 OECD Bsflits /A FZA L« XT7 7T 7 6121,

“Many intangibles have a limited useful life. The useful life of a particular intangible can be
affected by the nature and duration of the legal protections afforded to the intangible, as noted above.
The useful life of some intangibles can also be affected by the rate of technological change in an
industry and by the development of new and potentially improved products. It may also be the case
that the useful life of particular intangibles can be extended.

11 7 OECD Bsflits /A KT A L« XT7 757 6122,

“In conducting a comparability analysis, it will therefore be important to consider the expected
useful life of the intangibles in question. In general, intangibles expected to provide market
advantages for a longer period of time will be more valuable than similar intangibles providing such
advantages for a shorter period of time, other things being equal. In evaluating the useful life of
intangibles it is also important to consider the use being made of the intangible. The useful life of an
intangible that forms a base for ongoing research and development may extend beyond the
commercial life of the current generation product line based on that intangible.”

162 i OECD BiRflits A KT A > - /35 757 6.123,

“In conducting a comparability analysis, it may be important to consider the stage of development of
particular intangibles. It is often the case that an intangible is transferred in a controlled transaction
at a point in time before it has been fully demonstrated that the intangible will support commercially
viable products. A common example arises in the pharmaceutical industry, where chemical
compounds may be patented, and the patents (or rights to use the patents) transferred in controlled
transactions, well in advance of the time when further research, development and testing
demonstrates that the compound constitutes a safe and effective treatment for a particular medical
condition.”

163 3 OECD BEAflits /A R T A L« XT 7T 7 6.124,

“As a general rule, intangibles relating to products with established commercial viability will be
more valuable than otherwise comparable intangibles relating to products whose commercial
viability is yet to be established. In conducting a comparability analysis involving partially
developed intangibles, it is important to evaluate the likelihood that further development will lead to
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commercially significant future benefits. In certain circumstances, industry data regarding the risks
associated with further development can be helpful to such evaluations. However, the specific
circumstances of any individual situation should always be considered.”

164 37 OECD Brflits /A KT A L« 3T 757 6125,

“Often, an important consideration in a comparability analysis involving intangibles relates to the
rights of the parties with regard to future enhancements, revisions and updates of the intangibles. In
some industries, products protected by intangibles can become obsolete or uncompetitive in a
relatively short period of time in the absence of continuing development and enhancement of the
intangibles. As a result, having access to updates and enhancements can be the difference between
deriving a short term advantage from the intangibles and deriving a longer term advantage. It is
therefore necessary to consider for comparability purposes whether or not a particular grant of rights
in intangibles includes access to enhancements, revisions, and updates of the intangibles.”

165 3 OECD Bsflits /A KT A 2« 35 757 6.126,

“A very similar question, often important in a comparability analysis, involves whether the
transferee of intangibles obtains the right to use the intangibles in connection with research directed
to developing new and enhanced intangibles. For example, the right to use an existing software
platform as a basis for developing new software products can shorten development times and can
make the difference between being the first to market with a new product or application, or being
forced to enter a market already occupied by established competitive products. A comparability
analysis with regard to intangibles should, therefore, consider the rights of the parties regarding the
use of the intangibles in developing new and enhanced versions of products.”
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Falk, Daniel, “IT'S TIME TO REVISIT THE APPLICATION OF THE CUT. (Section 482 --
Transfer Pricing)” Tax Notes, Apr. 18, 2016, p. 367.

“In particular, the following aspects of the guidance on comparability are difficult to apply in real-
world situations:

-the criteria for comparability of circumstances for licenses of identical intangibles;

-the implications of the "reduced reliability" of CUT analyses based on comparable (versus
identical) intangibles;

-the criteria for comparability of intangibles, including the evaluation of the profit potential of
potentially comparable intangibles; and

-the criteria for comparability of circumstances for licenses of comparable intangibles.”

“The most practical approach would likely be to clarify the regulations, perhaps by introducing a
CUT method with comparability criteria similar to those of the CPM and an income-based method
with guidance specific to transactional scenarios, under which an application of an income-based
method would be more reliable.”

17 7 OECD Brflits /A FZA L+ /35 2757 9.126,
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“Location savings can be derived by an MNE group that relocates some of its activities to a place
where costs (such as labour costs, real estate costs, etc.) are lower than in the location where the
activities were initially performed, account being taken of the possible costs involved in the
relocation (such as termination costs for the existing operation, possibly higher infrastructure costs
in the new location, possibly higher transportation costs if the new operation is more distant from the
market, training costs of local employees, etc.). Where a business strategy aimed at deriving location
savings is put forward as a business reason for restructuring, the discussion in Section D.1.5 of
Chapter I is relevant.”

168 37 OECD Bisflits /A KT A 2« 3527579127,

“Where significant location savings are derived further to a business restructuring, the question
arises of whether and if so how the location savings should be shared among the parties.”

199 37 OECD Bsflits /A FZA L« 352757 9131,

“In determining which party(ies) should be attributed the location savings at arm's length, it will be
important to consider the functions, risks and assets of the parties, as well as the options realistically
available to each of them.”

170 Bt OECD BHafliks VA K74 2« /T 757 1141,

“Pursuant to the guidance in paragraphs9.126 —9.131, in determining how location savings are to be
shared between two or more associated enterprises, it is necessary to consider (i)whether location
savings exist; (ii) the amount of any location savings; (iii) the extent to which location savings are
either retained by a member or members of the MNE group or are passed on to independent
customers or suppliers; and (iv) where location savings are not fully passed on to independent
customers or suppliers, the manner in which independent enterprises operating under similar
circumstances would allocate any retained net location savings.”
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LALLM 6, OECD TlX, v —varb—Er7iconT, Btho=ax
b~ Z iR & L7z s RIS | & O Z RGN L0 IRE AT ~& &L LTk
D, vr—art—vr Il LB R Y S THMIORERE ST 5D TR
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“Where the functional analysis shows that location savings exist that are not passed on to customers
or suppliers, and where comparable entities and transactions in the local market can be identified,
those local market comparables will provide the most reliable indication regarding how the net
location savings should be allocated amongst two or more associated enterprises. Thus, where
reliable local market comparables are available and can be used to identify arm’s length prices,
specific comparability adjustments for location savings should not be required.”

12 3 OECD BEAflits /A R T4 L« 3T 757 1143,

“When reliable local market comparables are not present, determinations regarding the existence and
allocation of location savings among members of an MNE group, and any comparability adjustments
required to take into account location savings, should be based on an analysis of all of the relevant
facts and circumstances, including the functions performed, risks assumed, and assets used of the
relevant associated enterprises, in the manner described in paragraphs 9.126 - 9.131.”

173 United Nations Committee of Experts on International Cooperation in Tax Matters, “Practical
Manual on Transfer Pricing for Developing Countries (2017),” P.571.
http://www.un.org/esa/ffd/wp-content/uploads/2017/04/Manual-TP-2017.pdf

14 3 OECD BEAflits /A KT A L« 3T 757 1143,

“When reliable local market comparables are not present, determinations regarding the existence and
allocation of location savings among members of an MNE group, and any comparability adjustments
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required to take into account location savings, should be based on an analysis of all of the relevant
facts and circumstances, including the functions performed, risks assumed, and assets used of the
relevant associated enterprises, in the manner described in paragraphs 9.126 - 9.131.”

15 3§t OECD BEAflitk 1/ A KT A 2« RT7 75769,

“It is important to distinguish intangibles from market conditions or local market circumstances.
Features of a local market, such as the level of disposable income of households in that market or the
size or relative competitiveness of the market are not capable of being owned or controlled. While in
some circumstances they may affect the determination of an arm’s length price for a particular
transaction and should be taken into account in a comparability analysis, they are not intangibles for
the purposes of Chapter VI. See Section D.6 of Chapter 1.”

176 3§t OECD BUAflitk 1 A K7 A« /X7 757 1.144,
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“Features of the local market in which business operations occur may affect the arm’s length price
with respect to transactions between associated enterprises. While some such features may give rise
to location savings, others may give rise to comparability concerns not directly related to such
savings. For example, the comparability and functional analysis conducted in connection with a
particular matter may suggest that the relevant characteristics of the geographic market in which
products are manufactured or sold, the purchasing power and product preferences of households in
that market, whether the market is expanding or contracting, the degree of competition in the market
and other similar factors affect prices and margins that can be realised in the market. Similarly, the
comparability and functional analysis conducted in connection with a particular matter may suggest
that the relative availability of local country infrastructure, the relative availability of a pool of
trained or educated workers, proximity to profitable markets, and similar features in a geographic
market where business operations occur create market advantages or disadvantages that should be
taken into account. Appropriate comparability adjustments should be made to account for such
factors where reliable adjustments that will improve comparability can be identified.”

177 ¥t OECD BEAMMitE VA KT A > - /T 75 7 1.146,

“In situations where reasonably reliable local market comparables cannot be identified, the
determination of appropriate comparability adjustments for features of the local market should
consider all of the relevant facts and circumstances. As with location savings, in each case where
reliable local market comparables cannot be identified, it is necessary to consider (i) whether a
market advantage or disadvantage exists, (ii) the amount of any increase or decrease in revenues,
costs or profits, vis-a-vis those of identified comparables from other markets, that are attributable to
the local market advantage or disadvantage, (iii)the degree to which benefits or burdens of local
market features are passed on to independent customers or suppliers, and (iv) where benefits or
burdens attributable to local market features exist and are not fully passed on to independent
customers or suppliers, the manner in which independent enterprises operating under similar
circumstances would allocate such net benefits or burdens between them.”
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178 Bt OECD BHsMliks A KT A 2« /T 757 1.147,

“The need for comparability adjustments related to features of the local market in cases where
reasonably reliable local market comparables cannot be identified may arise in several different
contexts. In some circumstances, market advantages or disadvantages may affect arm’s length prices
of goods transferred or services provided between associated enterprises.”

179 Bt OECD BHsMlikg A K7 A 2« /T 75 7 1.149,

“In conducting a transfer pricing analysis it is important to distinguish between features of the local
market, which are not intangibles, and any contractual rights, government licences, or know-how
necessary to exploit that market, which may be intangibles.”
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180 Bt OECD BHafliks A K74 2« /T 757 6139,
“Where information regarding reliable comparable uncontrolled transactions cannot be identified,
the arm’s length principle requires use of another method to determine the price that uncontrolled
parties would have agreed under comparable circumstances. In making such determinations, it is
important to consider:
+ The functions, assets and risks of the respective parties to the transaction.
+ The business reasons for engaging in the transaction.
* The perspectives of and options realistically available to each of the parties to the transaction.
+ The competitive advantages conferred by the intangibles including especially the relative
profitability of products and services or potential products and services related to the intangibles.
* The expected future economic benefits from the transaction.
* Other comparability factors such as features of local markets, location savings, assembled
workforce, and MNE group synergies.
8 OKIE TNETR AL 482 SRICBET 2 &) 25 10 = C TG SN FEICHB T DS
T u—F DI 83-84 H,
“Now return to the situation in which a vertically or horizontally-integrated technology, available
only to multinational companies, is dominant. If multinational corporations are able to produce at
lower cost, then in the long run it should be difficult for the smaller companies to continue in
existence. Therefore, arm's length prices may be unavailable. An appropriate transfer pricing result
will be achieved if each related party were assigned the income that the corresponding unrelated
party would earn, if the latter were using the efficient cost structure.”
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182 35 OECD BHAflitk 1/ A KT A 2 - /RT7 757 812,
Kittle, Brian, “TRANSFER PRICING AUDIT ROADMAP: AN EXAM RESPONSE
FRAMEWORK.” Tax Notes, Sept. 28, 2015, p. 1503.
“The audit roadmap emphasizes the importance of fact development in transfer pricing cases.
Examiners are tasked with constructing a narrative of the taxpayer that describes "what drives the
taxpayer's financial success, based on a thorough analysis of functions, assets, and risks, and an
accurate understanding of the relevant financial information." Key components of that narrative
include defining the taxpayer's "value chain, competitive position in its industry, and financial
results."”
'8 35t OECD BEAflitk 1/ A KT A 2 - RT7 757 6.34,
“Identify the intangibles used or transferred in the transaction with specificity and the specific,
economically significant risks associated with the development, enhancement, maintenance,
protection, and exploitation of the intangibles.”
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“An allocation key based on expenses may be appropriate where it is possible to identify a strong
correlation between relative expenses incurred and relative value added. For example, marketing
expenses may be an appropriate key for distributors-marketers if advertising generates material
marketing intangibles, e.g. in consumer goods where the value of marketing intangibles is affected
by advertising. Research and development expenses may be suitable for manufacturers if they relate
to the development of significant trade intangibles such as patents. However, if, for instance, each
party contributes different valuable intangibles, then it is not appropriate to use a cost-based
allocation key unless cost is a reliable measure of the relative value of those intangibles.
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Remuneration is frequently used in situations where people functions are the primary factor in
generating the combined profits.”
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“Another important issue is the determination of the relevant period of time from which the elements
of determination of the allocation key (e.g. assets, costs, or others) should be taken into account. A
difficulty arises because there can be a time lag between the time when expenses are incurred and
the time when value is created, and it is sometimes difficult to decide which period’s expenses
should be used. For example, in the case of a cost-based allocation key, using the expenditure on a
single-year basis may be suitable for some cases, while in some other cases it may be more suitable
to use accumulated expenditure (net of depreciation or amortization, where appropriate in the
circumstances) incurred in the previous as well as the current years. Depending on the facts and
circumstances of the case, this determination may have a significant effect on the allocation of
profits amongst the parties. As noted at paragraphs 2.122-2.123 above, the selection of the allocation
key should be appropriate to the particular circumstances of the case and provide a reliable
approximation of the division of profits that would have been agreed between independent parties.”
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