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Reconsideration of debates on disadvantageous treatment of
workers who have taken paid leave

Kentaro HIRAKI

Graduate School of Human and Environmental Studies.

Kyoto University, Kyoto 606-8501 Japan

Summary This paper considers the validity of disadvantageous treatment of workers who have taken
paid leave. Article 136 of Labor Standards Act provides that “an employer must strive not to subject a
worker who has taken paid leave under Article 39 to disadvantageous treatment”. For example, must an
employer pay a “full-attendance allowance” even if a worker did not attend work due to taking paid
leave? Since article 136 only means an employer “must strive not to” subject a worker to disadvantageous
treatment, disadvantageous treatment such as “non—payment of full-attendance allowance” was not
invalid.

However, the author reveals that in most cases, disadvantageous treatment is invalid for a worker who
has taken up to five days of paid leave per year. Because paragraph (7) of Article 39 newly provides in
2018 that “For each worker, an employer must grant five days of paid leave within one year of the base
date at the timing the employer sets”. In principle, although it is the worker's right to specify the dates of
paid leave in Japan, most workers are hesitant to take paid leave. That is why paragraph (7) was added
to Article 39. Most workers can take five days of paid leave without being treated disadvantageously
after 2018 revision.





