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l'ancienne Chine”, Revue de droit international, X1V, 1882.
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Nations, Cambridge, Mass.: Harvard University Press, 2014, pp.
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James Q. Whitman, The Verdict of Battle The Law of Victory and the
Making of Modern War, Cambridge, Mass.: Harvard University Press,
2012, p. 119.
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Emer de Vattel, Le droit des gens ou Principes de la loi naturelle
appliqués a la conduite et aux affaires des nations et des souverains,
Tome I, Préliminaire, §21.
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Emer de Vattel, op. cit., Tome III, Ch. XII, §188.
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Ibid., Tome 111, Ch. XII, §192.
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Ingrid Detter, The Law of War, Farnham: Ashgate , third edition,
c2013, p. 114.
Wang Tieya,
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“China and International Law, An Historical
Perspective”, International Law and the Grotian Heritage, The Hague:
T. M. C. Asser Instituut, 1985, pp. 269-272. HEH [[REkH] Ki=F
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Liang Zhuo, “Chinese perspectives on the ad bellum/in bello
relationship and a cultural critique of the ad bellum/in bello separation
in international humanitarian law”, Leiden Journal of International
Law, 34-2, 2021.

Henry Wheaton, Elements of International Law, sixth edition, Boston:

()

Little, Brown and company, 1855, Part IV, Chapter I, §1. The
independent societies of men, called states, acknowledge no common
arbiter or judge, except such as are constituted by special compact.
The law by which they are governed, or profess to be governed, is
deficient in these positive sanctions, which are annexed to the
municipal code of each distinct society. Every state has therefore a
right to resort to force, as the only means of redress for injuries
inflicted upon it by others, in the same manner as individuals would
entitled to that remedy, were they not subject to the law of civil
society. Each state is also entitled to judge for itself, what are the
nature and extent of the injuries which will justify such a means of
redress.
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Henry Wheaton, op. cit., 1855, Part IV, Chapter I, §6. A contest by
force between independent sovereign states is called a public war. If it
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is declared in form, or duly commenced, it entitles both the belligerent
parties to all the rights of war against each other. The voluntary or
positive law of nations makes no distinction in this respect between a
just and an unjust war. A war in form, or duly commenced, is to be
considered, as to its effects, as just on both sides. Whatever is
permitted by the laws of war to one of the belligerent parties is equally
permitted to the other.
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Theodore D. Woolsey, Introduction to the Study of International Law,
Designed as an Aid in Teaching, and in Historical studies, 3rd edition,
New York: Scribner, Armstrong & Co., 1872, §111. War may be difined
(sic) to be an interruption of a state of peace for purpose of
attempting to procure good or prevent evil by force; and a just war is
an attempt to obtain justice or prevent injustice by force, or, in other
words to bring back an injuring party to a right state of mind and
conduct by the infliction of deserved evil. A justifiable war, again, is
only one that is waged in the last resort, when peaceful means have
failed to procure redress, or when self-defense calls for it. We have no
right to redress our wrongs in a way of violence, involving harm to
others, when peaceful methods of obtaining justice would be
successful.

By justice, however, we intend not justice objective, but as it appears
to a party concerned, or, at least, as it is claimed to exist. From the
independence of nations it results that each has a right to hold and
make good its own view of right in its own affairs. When a quarrel

arises between two states, others are not to interfere (comp. §21)

j=

Lo

because their views of the right in the case differ from those of a party
concerned; or at least they are not to do this unless the injustice of the
war is flagrant and its principle dangerous. If a nation, however, should
undertake a war with no pretext of right, other states may not only
remonstrate, but use force to put down such wickedness.
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D= 20N — 17 HEDEER (obligation) VI-0HQHER (duty) wWE

#UBEEROWY 5e° Theodore D. Woolsey, op.cit., §16, It may be, to
say the least , that nations have duties and moral claims , as well as
rights and obligations. /bid., §25. Some have contend that there is a
positive obligation on nations to enter into relations at least of
commerce, so that refusal thus to act would be an injury and possibly a
cause of war. ---But the better opinion is, that, except in extreme cases,

as when one nation cannot, do without the productions of another, or
must cross its borders to get at the rest of the world, — this is only a
duty, an exercise of a spirit of good-will, to be judged of by each state

according to the light which it possesses.

Ibid., §111. It may be said that as individuals ought not to judge in their
own cause, so nations ought to submit their differences to third parties
and abide by the issue. It would doubtless be disirable, if restore were

more frequently had to arbitration before the last remedy of wrongs
were used, and probably, as the world grows better, this practice will
more and more prevail. (Comp. §§225, 227.) But in the past multitude

of aggressions have occurred which could not be so prevented, which
needed to be repelled by the speediest means; nor have the intelligence

and probity of men been such that good arbitrators could always be

found. The question, however, relates to duty, and does not affect the

justice of a war which a nation should undertake on grounds which
approved themselves to its own unaided judgment.
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Theodore D. Woolsey, op. cit., §115. War between independent
sovereignties is, and ought to be, an avowed open way of obtaining
justice. For every state has a right to know what its relations are
towards those with whom it has been on terms of amity, whether the
amity continues or is at an end. It is necessary, therefore, that some act
show in a way not to be mistaken that a new state of things, a state of
war, has begun.
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Johann C. Bluntschli Charles Lardy (tra.), Le droit international

P H

codifié, deuxiéme edition, Paris: Guillaumin, 1874, §510. La guerre est
l'ensemble des actes par lesquels un état ou un peuple fait respecter
ses droits, en luttant par les armes contreun autre état ou un autre
peuple.

Ibid., La guerre n'est pas un moyen de procédure; c'est la lutte
effroyable de forces matérielles opposées. La guerre, quelles qu'en
solent les causes ou le but, a une foule de conséquences juridiques. Elle
a toujours pour conséquence l'anéantissement des droits qui découlent
de la paix; le droit international peut a grand'peine contenir la guerre
dans des limites déterminées. Les guerres de conquéte, les guerres
provoquées par l'ambition dynastique, la jalousie des nations ou
l'espritde vengeance, exercent également l'influence plus facheuse sur
le développementdu droit et sur 'ordre public.
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Johann C. Bluntschli, op. cit., §511. La guerre est dans la régle une lutte
armée entre divers états, a I'occasion dune question de droit public.
Ibid., Les états civilisés ont partout pourvu a l'administration de la
justice civile et criminelle, et il serait contraire a toutes les notions
recues aujourd’hui dans les états civilisés d'admettre que l'on put faire
la guerre a l'occasion d'une question de droit privé. Le moyen age
admettait encore des principes différents; le duel judiciaire, qui servait
a trancher les questions de droit privé, était au fond une guerre entre
deux particuliers. Il a été supprimé a mesure que se développait l'idée
de la justice de I'état. Les peuples et les nations entre lesquels s'agitent
aujourd’hui les questions de droit public sont placés dans les mémes
conditions que les chevaliers et les villes au moyen age. Ils recourent
aux armes et s'entre-tuent pour faire prévaloir leurs droits. Le droit
international a encore une longue route a parcouriravant de réussir a
transformer la lutte des forces physiques en simple procés judiciaire.
[RGB ] |RFD+ | RERENE KERKGHNREER"
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Johann C. Bluntschli, op. cit., §515. La guerre est juste, lorsque le droit

international autorise le recours aux armes; injuste, lorsquelle est
contraire aux principes de ce droit.
Ibid., Ce principe n'est pas seulement une régle de morale, c'est un

vrai principe de droit. Il n'a pas, il est vrai, grande valeur pratique

actuellement, parce que chacune des parties affirme la justice de sa
cause, et qu'il n'existe pas de juge pour prononcer sur la valeur de ces
assertions. Cependant cette distinction entre le droit et la morale a
quelques effets déja aujourd’hui, spécialement en ce qui concerne les
obligations des alliés et l'intervention des puissances neutres; les alliés
doivent leur concours quand la guerre est juste; les tiers sont autorisés
a intervenir dans une guerre inique.
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Johann C. Bluntschli, op. cit., §519. Les régles du droit international sur

HHEEH ot SHE

la maniére de faire la guerre, ou sur les droits et obligations des
belligérants, doivent étre respectées méme dans une guerre injuste.
Ibid., Nous désignons sous le nom de guerre injuste la guerre qui ne se
justifie pas par une des causes énumeérées art. 516 a 518. Les lois de la
guerre sont obligatoires méme dans une guerre injuste. Si l'on voulait
employer des mesures plus séveres ou plus cruelles contre une des
parties belligérantes a lagelle on reproche l'injustice de ses prétentions,
la guerre redeviendrait complétement barbare. Chaque partie affirme
en général quelle combat uniquement pour faire respecter son bon
droit, et nie en méme temps les droits de son adversaire. Les lois de la
guerre ont pour but de civiliser la guerre injuste comme la guerre
légitime.
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Johann C. Bluntschli, op. cit., §584. On ne peut _.mB&m refuser de faire
quartier a 'ennemi sous le prétexte quon est convaincu de l'injustice
de la cause qu'il soutient.

Ibid., Les belligérants sont presque toujours persuadés quils
combattent pourla bonne cause et que leurs adversaires ont tort. S'ils
ont des doutes au commencement de la guerre, les passions, en
s'échauffant, étouffent les derniers scrupules, et la confiance en leur
bon droit se transforme en fanatisme. Le droit international présume la
bonne foi des deux cotés et ne peut, sous aucun prétexte, accorder a
l'un des belligérants le droit de mettre son adversaire hors la loi et
d’entreprendre contre lui une guerre d’extermination.
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Robert ]. Phillimore, Commentaries upon International Law, London:
Butterworths, Volume III, Chapter IV, §XLIX. The necessity of War,

and the laws relating to it, are a consequence of depraved nature of the

societies, just as the necessity of criminal law of a society is a
consequence of nature of the individual.

War is the exercise of the international right of action, to which, from

the nature of things and the absence of any common superior tribunal,
nations are compelled to have recourse, in order to assert and
<5&omﬁm their rights.
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Robert J. Phillimore, op. cit., §L. In the case of criminal, there is no

doubt that he is a wrong-doer, and that his execution has been lawfully
ordered by a competent authority. (n) But in the case of contending
nations, it may, and we must hope generally does, happen that both
parties believe that right is on their side. “Atque hinc,” says Grotius,
“passim recepta est sententia, subditos quod attinet, dari bellum
utrimque justum, id est injustitia vacans, quo illud pertinent.” (o) But
as States acknowledge no common tribunal upon earth, they are
constrained, as the civilians say, litem suam facere, or, according to the
common English phrase, “to take the law into their own hands,”and to
consider success in the strife as the decision of God in their favour. To
say that this is often a mistaken presumption, to object that this
method of obtaining justice is unsatisfactory, uncertain, and attended
with cruel injury to the innocent, is but to complain that we live in a
world in which evil and good are mixed together, and which has the
blemishes of imperfection; (p) but this absence of a common tribunal,
this want of a competent International Judge, this consequent
necessity of war, does furnish in its admitted imperfection, as a mode
of judicial procedure, a very good reason to all societies, and especially
to all Christian societies, why a broad distinction should be made
between the criminal convicted by judge, and the enemy conquered by
the enemy, —why it is not lawful to treat the honest warrior and the
guilty murderer in one and same manner; 64N O Ik~ DX [E ¥V
TROM] ROCTECTREEHMT” N—"T1— - DO RO XH -
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Richard Hooker, The Laws of Ecclesiastical Polity, 1593; reed., New
York: Dutton, 1907, book. 1, §X.
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