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Is The Right to Control Personal Data a Fundamental Right?
Masahiro SOGABE, Kyoto University

It is common among Japanese constitutional scholars to consider the right to
privacy as a right to control personal data. In this article, it is this conception of the
right to privacy that is put in question to propose instead that as the right to the

protection of personal data.

There are two important elements in the right to control personal data. The
one is the principle of self-determination in processing of personal data, which is
common to the German concept of informationelle Selbstbestimmung. But in fact,
Japanese legislation on the protection of personal data does not necessarily follow this
principle in that there are many circumstances in which processing of personal data
is allowed without the consent of data subjects. This is not so different in the case of
the EU General Data Protection Regulation (GDPR). Moreover, it could be doubted if
the consent would be a good way for the protection of personal data as one could not

give full informed consent to use of personal data processed everywhere.
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The other element of the right to control personal data is the concept of
control. Tt is consisted of two kinds of control: the control as self-determination and
that of checking. The first consists in determination on whether and how on disclose
his or her personal data. This is important as long as it is connected to the first
principle of self-determination mentioned before. The second are the right of access
to his or her personal data processed by public bodies or private companies or the
right to rectification and so on. These are provided by the legislation on the
protection of personal data in order to enable data subjects to check proper
processing of his or her personal data. That is, the control of the second category is a

means, not objectives, to the protection of personal data.

To conclude, self-determination or control would not essential value to the
protection of personal data. These would be rather one measure among others to
better regulation of personal data. If so, it would be at least misleading to using the
denomination of the right to control personal data. It would be better to call the right
to the protection of personal data, as is the case in the article 8 of the EU Charter of

Fundamental Rights.
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